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          D. AnInterimAppraisal
         III. Conclusions and Directions for Further Research

I. Introduction

 Boy Dies Suffocating on "Konnyak" Jelly'1 Settlement for 50,OOO,OOO Yen: Manufacturer
 Admits Product Liability (Asahi Shimbun, November 4, 1997).

 Long-term Smoking Caused My Cancer: Seven Patients Sue the Government and laPan
 Tobacco Corporation - Each Seefeing 10,OOO,000 Yen (Asahi Shimbun, May 16, 1998).

    These newspaper headlines symbolise the ongoing importance of product

liability ("PL") law and dispute resolution in Japan today.

    The first records just one example of a major and well publicised out of

court settlement.' Konnyaku is a common viscous root vegetable in Japan,

which food processing companies began turning into bite-sized jelly-type sweets,

only to discover their distressing tendency to get caught in the throats of small

children. Following claims by victims or their families and considerable media

publicity, the number of manufacturers has dropped from around 200 to around

50 firms over the last three years.2 Manufacturers have developed "softer"jelly

and placed warnings on the outer packet which the sweets are retailed in, but

they now sell very cheaply in Japanese supermarkets. More manufacturers

may go out of business, or simply stop manufacturing these sweets altogether.

In the product liability debate in the United States and elsewhere, similar

instances of the potential impact of product liability rules on product innovation

and product safety have been bemoaned by industry,3 and welcomed by con-

sumer advocates.` Japan in the 1990s is not insulated from such questions.

   Rather, developments overseas are increasingly important. News travels

1

2

3

4

Ho
.FkZ):fe,ua, [,`R",l.S.oa,r7.C.oO,n","t,`h,eb,,YK.ot,h2,en,,Pa,2,l e,in,e`,Silor'}1 \la911 SS2,[F]9'S6h`pSLa.".O:H".O.".".Y8.fe.U,Z.e<Z.' ,.S.hlbl,J,zbks,e

 See, e.g., PETER HUBER, LIABILITy: THE LEGAL REvOLuTION AND ITs CONsEQuENCEs 153
-164 (1988); cfl THE LIABILITY MAZE: THE IMPACT OF LIABILITY LAW ON SAFETY AND
INNovATIoN (Peter Huber & Robert Litan, eds., 1991). See also the examples listed in Anita
Bernstein, How Can a Prodarct Be Liable.P, 25 DuKE L.J. 1, at 47-48 (1995), and Victor
Sch]wartz & M4rk Behrens, Federal Product Liabilily Reform in 1997: llisto7y and Public
,Polzcy SuPPort zts Enactment ?Vow, 64 TENN. L. REv. 595, at 596-597 (1997).
 RALPH       NADER ET AL., NO CONTEST: CORPORATE LAWYERS AND THE PERVERSION OF
JUsTICE (1997).
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fast in today's world. The second newspaper headline follows in the wake of a

medja campaign led by a citizens' group to attract plaintiffs for PL litigation

against the government and tobacco companies.5 This campaign was initiated

shortly after an article appeared in Japan's leading commercially published law

journal,6 reporting on the major tobacco litigation settlements in the United

States. As a result of the latter, tobacco companies are finding themselves

under increasing pressure in many other countries; but the problem is potentially

particularly acute in Japan, where government regulation has been comparative-

ly lax.7 In the suit brought on 15 May 1998, the plaintiffs have made it clear that

while they are keen to obtain compensation for harm to their health from

smoking, they want to bring about a major change in the government's policies

with respect to tobacco and to preserve younger generations from similar harm.

Already, there have been calls for the government to at least require much

stricter health wamings on cigarette packs. In April this year, the tobacco

industry finally agreed to completely stop advertising on television and radio,

having agreed last year to stop sales from vending machines Iate at night.8

Again, there are interesting parallels vvTith "public interest" tobacco litigation in

the United States.9

    In this article, we first locate such striking developments in the context of

emerging empirical support for the proposition that PL is playing an increasing-

ly important - if not necessarily revolutionary -- role in Japan today. This

leads us to ask why earlier commentators appear to have seriously underestimat-

ed the significance of the enactment of new product liability Iegislation in Japan.

This seems to result from inapproprjate comparisons of substantive Iaw, but

r,

F)

7

8

9

 teYsAHI .SHIMBuN', October l8, l998.
 Koichiro Fujikura, Ame,riha ni okeru Tabako Sosho no Tenkai to Zen'n/ten "Jakai [Develop-

me.'
ks,(",g"asll)1'eeCiZ,A,j',1ewzz,f:i•/g.S-.,C,9s".ZP.rell'{eff'SAiVS,,S,YiZ,iewi'13,`k']k7i;IEbLU,55S7'i?,.9,9.X/8,?7i'ri

lctPan, 8 STAN. L. & PoL'y. J. 99 (1997).
 Editorial, AsAHI SHIMBuN, May 16, 1998; see a.lso. YoMIuRI SHI!.vrBuN, May l7, 1998.
 See, e.g., Robert Rabin, A Sociolegal Hz`stor)] of the Tobacco Tort Litigation, 44 ST."N: L.
    853 (1992). There are also interesting contrasts, of course, such as the scale, tim!ng,REv.
and results of litigation in the U.S., deterrnined in part by a different legal profession. Cf., e.

                                                              Legalg., Marc Galanter, Sometimes the Dragon Wins! The Tobacco Settlement and the
I)rofession, in PROCEEDINGS OF THE CoNFERENcE oN THE SO-CALLED GI.OBAL TOBACC.O
                                                             at the.SETTLEMEN•T: ITs IMpLIcATIoNs FoR PuBLIc HEALTH AND PuBLIc PoLIcy, held
Univer.g.ity of Wisconsin-Madison Law School, October 15--17 1997 (Institute for. Legal
Studies, ed., 2nd reprint March l998). An international conference op .tobacco liti.gation
took place at Kyoto University Law Faculty on November 14, 1998; enquines can be directed
to Prof. Takao Tanase (<g53516@sakura.kudpc.kyoto-u.ac,jp>).
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especially from strong pre-conceived views as to the lack to consumer conscious-

ness and indeed legal consciousness in Japan even in the late 1990s (Part I.A).

These pre-conceptions also appear to underpin broad-brush criticism of industry-

association (product-specific) PL ADR Centers which have been established in

the wake of the enactment of the new legislation. A closer analysis of their

establishment, in the context of broader changes in Japan over the last two

decades, suggests that they are certainly more than just bureaucracy-driven

attempts to divert consumers into opaque forums to prevent them from asserting

their rights to resolve product accident problems, "bureaucratic informalism",

nor mere "industry informalism" to the same end, nor even a combination of

both (Part I.B). We think this view provides a more balanced starting point for

our analysis of how the Centers have actually begun to operate, our major

interest. Even in these more informal processes, we begin to perceive a quite

different type of Japanese consumer, actively engaging with legal norms -

"consumer informalism" (Part II). Also, of more general theoretical interest, is

the tension - but sometimes the complementarities - between formal and

informal norms in an evolving institutional setting. These and other insights

for general legal and social theory, then, must also be added to the equation in

considering dispute resolution in Japan into the 21st century. To this end, we

conclude with some directions for future research (Part III).

A. The New PL Law and its Impact: Comparatively Less Favourable to
  Consumers?

    Behind the trend in Japan towards more claims against manufacturers,

epitomised by the feonnyakza jelly case and renewed tobacco litigation, lies the

enactment of a new strict liability Product Liability Law in June 1994.'O The

PL Law draws on the 1985 E.C. Directive," but with some significant differences.

One criticism of the PL Law from commentators outside Japan, particularly

from those in the U.S., is that it is comparatively less consumer oriented.i2 In

'O Law No. 85, 1994. Compare the translation by the Ministry of International Trade and
 Industry (at <http://www.jef.or.jp:80/news/guidepll.html>) with that by Nottage in Appendix
 A (also at <http://www.Iaw.kyushu-u.ac.jp/'--Iuke/pll.aw.html>). See also OIafKliesow, Das
 neue Produkthaftungsgeset2 in                       laPan: Einfde'hrung, Uersetzung und Anmerkung [The New
 Product Liability Law in Japan: Introduction, Translation, and Comment], 5 ZJApANR 163
 (1998).
i' CouncilDirective85/375.
i2  Andrew Marcuse, VVhy 1mpan's IVew Products Liability Law Isn't,5 PAc. RIM L. & POL'y.
 J. 365, at 382-394 (1996).
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Japan's New Product Liability ADR Centers F5

fact, comparisons with the E.C. Directive, and the Australian amendments to the

Trade Practices Act in 1992 which also drew on the Directive reveal this not to
                                                      ,
be so.'3 Certainly, the PL Law does allow claims for consequential damage for

all types of property, including property intended for or used more in business,

and lost profits; and a number of cases filed under the PL Law have involved

such ciaims by businesses. The E.C. Directive limits consequential property

damage claims to private or personal property (art. 4(b)). In this respect, the

PL Law is less focused purely on the goal of "consumer" protection. Yet while

some of the claimants so far have been small businesses in Japan (see, e.g.,

Appendix B), some of thern may deserve "protection" along with purely private

individuals - an argument given partial legislative recognition in other jurisdic-

tions (e.g. in Australia under the exception to the exclusion in section 4(2) of the

Contracts Review Act 19. 80 (NSW)). And in other respects the PL Law is more

favourable to victims of accidents, both private and business. These include:'`

" a possibly more extensive definition of liable "manufacturer" (art. 3(2));

oclaims allowed for the defectjve product itself, as long as there js some consequential

 damage to other property (art 3);
. extended limitation period for ``toxic tort'' situations (art. 5(2));

. no minimum claim amount (cf, art. 9 of the Directive); and
" no total liability cap for manufacturers (cf. art. 16(1) thereof).

   Such M-conceived criticism of the PL Law, then, may have arisen from

adding - to a comparison of E.C., and especially U.S. Iaw, with the final PL Law

finally enacted in Japan in 1994 - a comparison with law reform proposals

mooted mainly by scholars in Japan back in the early 1970s. Those proposals

i:i LukeNottage,"GlobalHarmonyandDisharmonyinAccidentCompensation:Japan'sNew
                                                        . of the Australian Product Liability Legislation compared to the E.C. Directive and Part V.A
 Trade Prac.tices Act" (unpublished manuscript, November 1997, on file with the authors and
 the editors of this journal).
'` See also Tsuneo Matsumoto. "Recent Developments in the Law of Product Liability in
 uea.7'agPtidsfirmuegeg,tgg,a,Y.hg,F,"thl.ft•.e'pg,?")C,o.".fg'2:c,s,g;/i.C.9".S.y.M.e.',,LS,W,•.?RJ2,Zjl;1/aA'.,L/9',57

 comppl.html>. Cf., comparing an earlier draft of the PL Law, Hiroshi Kodama, Der aktuelle
 Stand der Produlethaftunggeset,zg'ebung i•n Jopan [The Present State of Product, Liability Latv
 i/Jnactment in JaPan], in VOM NA'rlONALENT zuM TRANSNATIONALEM RECHT [FROM
 NATIONAL TO TRANSNATIONAL LAw] 53 (Karl Kroeschell & Albrecht Cordes, eds., l995).
 And see now the debate, admittedly precipitated by the politica} salience of the Macl Cow
                                                      unprocessed pnmary Disease outbreak, about amending the EC Directive to cover also
 ?,g,J;ifiiftU,la,J,Prpo,d,Lhc.tg,:,N]pt,s•,k/a,ra/?e..oss.a.b,i,iiSiEe'.d.u,f.al.t.de.s,,p.rsdiitR.d,e'l:.c.tu,e,y,x,IR,,e,s,p.onsibiiity
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F6 65 Hosei Kenkyu (1999)

were based on overseas developments at the time, such as European initiatives

before a decade of debate and compromise resulting in the 1985 Directive.

Criticism may also stem from a rosy view of U.S. product liability law, one

already outdated in the light of indications that the tide turned there too since

the early to mid-1980s: a "quiet revolution" - or counter-revolution - in the

sense of fewer PL suits and more decisions favouring manufacturers.i5 Since

the 1970s, state product liability legislation has also become much more favor-

able to defendants.'6 Somewhat paradoxically,i7 this now underpins strident

calls for federal PL legislation in the same direction,'8 or at least more detailed

rules in a new Restatement from the American Law Institute.i9

    Explicitly, or more often implicitly, critics thus appear to be holding the

actual Japanese law to an idealised view of U.S. product liability law. Amongst

U.S. and other foreign commentators on Japanese contracting, there has been a

similar tendency to Japanese contract practices and law with an idealised

perception of foreign law.20

   Of most concern, such criticism of the PL Law appears to follow from strong

pre-conceived views as to a purported lack of consumer consciousness in Japan.

This is usually linked to broader assertions as to limited "legal consciousness",

in turn said to be derived from a traditional cultural adversion rooted in

Confucian deference to superiors and promotion of harmony.2i Starting from

'5  Jarpes Henderson & Theodore Eisenberg, The Qztiet Revolution in Products Liabilily: An
  EmPzrical         Study              of Legal                     Change, 37 UCLA L. REv. 479 (1990); Terence Dunworth & Joel
  Rogers, Corporations in Court: Big Business Litigation in U.S. Federal Courts, 1971-1991, 21
  L. & Soc. INQulRy 497, 537-540 (1996). See also Michael Rustad, In Defense of Pzanitive
  Damages in Prodzacts Liability: Testing Tort Anecdotes with EmPirical Data, 78 IowA L.                                                                REv.
  1 (1992) (on the consistency which has emerged even in punitive damages awards);and more
  generally Stephen DANIELs & JoANNE MARTIN, CIvlL JURIES AND THE POLITICS OF REFORM
  (1995), and [1998/1] Wisc. L. REv. (special issue on punitive damages).
'6  Ellen Wertheimer, Unknozvable Danger and the Death of Strict Liability, 60 U. CINN. L.
         (1992)  REv.     1183
'7  Elien Wertheimer, The Prodzacts Liabilily Shell Gkeme: A RePonse to Victor E. Schwartz and
  Mark A. Behrens, 64 TENN. L. REv. 627 (1997).
'8  Schwartz&Behrens,smpranote3.
i9  James Henderson & Aaron Twerski, I}Vhat EuroPe, laPan and Other Countries Can Learn
 from the New American Restatement of ,Ii'roducts Liability, TExAs INT'L. L.J. (forthcoming
 1998; Paper pTesenteq .at tbe Symposium on "Products Liability: Comparative Approaches
 and Transnational Litigation", February 19-20, 1998, University of Texas).
20 Cf•      Takashi             Uchida, The IVew DeveloPment of Contract Law and General Clauses: A
 laPanese PersPective,                in JAPANESE AND DuTCH LAWs COMpARED 119, at 122-124 (The Organis-
 ing Committee of the Symposium, ed., 1992); and the more general criticism of such idealism
 compared to U.$. contract law "in action", in Stewart Macaulay, The Reliance Interest and
 the World Outszde the Law Schools' Doors, [1991] Wisc. L. REv. 247.
2'  ,.l\I,s.rk,.A,•. B,e.hg,ee,s." ,9?pg7', }I1,R,a,g9. oiSi,{aP,a,",.'s,,".fi..w .Prsg c,',L.ihaR,,'.it,'`i t(/f,zu,• l,9•,Y•,:."ab J.-
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                                 Japan's New Product Liability ADR Centers F7

such premisses, it is all too easy to end up analysing the PL Law as comparative-

ly anti-consumer in orientation, and un]ikely to hold any lasting significance.

    Such preconceptions began to take hold among foreign commentators in the

late 1960s and early 1970s. Important works by Japanese scholars were trans-

lated in foreign languages and often misread, in line with the turn to cultural

relativism.22 Their persistence in the 1990s demonstrates engrained and broad-

brush "legal orientalism".23 In fact, the notion of limited legal consciousness

because of deeprooted "cultural" traits has long been criticised as contrary to

such facts as litigation rates which were higher before than after World War II.

Instead, Haley and others have stressed that institutional barriers to litigation

are major important determinants of low litigation rates.2` Ramseyer has

added that nonetheless the greater predictability of the Japanese legal system

may allovvT for and encourage more settlement out of court.25 He showed how

Japanese victims of traffic accident disputes do assert claims (disrupting har-

mony), and reach settiements consistent with legal standards (overcoming

institutiona} barrier.g.).26 Common to both is an image of Japanese as rational

decision-makers, not cultural automatons brainwashed by Confucian ideas. As

 iVountain ': Dzdy, Hierarchy a,ncl the Consumer in laPan, 45 VAND. J. TRANJs, L. 45, at 60-67
  (1996).
22 Ltike Not:tage, Contract Tlieory and Pracgice in laPan: An AntiPode(tn PersPective, i'n
 JApAN: EcoNO.rvEIC SuCcEg. s AND LEGAL SysTptM 197 (Harald B. aum, ed., 1997);also in substan-
 tially revised, updated form in 31 HIKAK(JHo ZASsHI [JouRNAL oF 'pHF. INsTI'rLJrrE oF
 CO?.yilpAR.pLTIvTF; LA"r I.>"' JixpANI 55-l.l3 (l998).

23 Veronica[I"aylor,BeJ]ondLegalOrientalism,inA9.IAiNLAWTHROUc}HAUETRALIANEYES47
  (Veronica Taylor, ed., 19. 9. 7). See also Veronica Taylor & Michael Pryles, The C?i,ltztres of
 DisPute Resolzttion in Asia, in I)IspuTE REsOLuTEoN INT AslA 1 (Michael Pryles, ed.).
L" John O. Haley, Tlze /Ylyth of the Relotctant Litigant, [1978] J.JAp. STuD. 359.;John O. Haley,
  The Pokltics of lnformal fztslice - Zhe faPanese ExPerience 1922-1941, i•n 2 THIs P' ou'rlcs o}?
 INFoRMAL Jus'rlcE: CoMpARATIvE S'fuDIEs, 125 (Richard Abel, ed.. 1982);restated in JoHN O.
 HALEY, AUTHORITY X]V'ITHC)UT POWER: LAW AN•D THE JAPANEsE PARADoX (l991). See also
 Luke Nottage & Christian WoHsch]tiger, LWzal Do Court,s Do.P, [1996] N.Z.L.J. 369 (compar-
 ing civil litigation in Japan from 1875-1994). For other recent reinterpretations ofJapanese
 legal history, see, e.g., Dimitri Vanoverbeke, Traditton and Lazv in Conflict -- Farm Tenanay
  Conc211intion and Social Clzan,ge i•n fntertvar lal)an, 64 Hoslil KENKyu Fll-F85 (19.98)
  (revisiting the Taisho era: showing how landowners tried to invoke Civil Code provisions in
 their favour through the court process, and how institutioning mediation may have exacer-
 bated the weakness of tenant farmers but also allowed for norms to develop which sometimes
 worked in their favour); HERMANN OOsix,Ts, TOKuGAWA VILLAGE PRACTICE: CLASS, STATUS,
  PowER, Law (1996) (revisiting the Tokugawa era: showing active invocation of legal norms
  despite structural barriers); and Charles Holcolme, Ritsu'r:yo Confetcilan,ism, HARv. J. oF
  As[A'rlc STuD. 543-573 (l997) (revisiting the Heian era: reconceptualising the "administra-
  tive state").
25 J. Mark Ramseyer, Reluctant Litigant I?evis71ted: Rationality and DisPzttes in laPan, [1988]

  J. .jAI)ANB;sfL, S'rtJI). 11L
26 J. Mark Ram,geyer & Minoru Nakazoto, The Rational Litigant..' Settle.menX Amozmts and
  Ve7dict Rates i72 .faPan, 18 J. LEc}. S'puD. 262 (1989. ).
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F8 65 Hosei Kenkyu (1999)

Foote has pointed out, the emergence of a predictable and efficient system of

compensation may nonetheless reflect some value judgments as to the primacy

of this rather than individualisedjustice.27 But this does not necessarily equate

with the usual cultural stereotypes, and the weight of this preference is debat-

able. Tanase has also pointed out major latent instabilities in the current

automobile dispute resolution system,28 building in part on his pathbreaking

study on pro se litigation in Japan,29 and revealing a more complex model of

human agency than that of homo economicus. Some preliminary work by Wada

in this area,30 and in areas such as tenancy disputes,3' supports this more

"embedded", yet still pro-active model of human agency, despite continued

structural barriers in the legal system in Japan - as indeed in many other

modernindustrialisedsocieties. Thisisalsoconsistentwithrecentcomparative

empirical studies of Japanese contract law and practice.32 Thus, although

stereotypes about Japanese law and society dating back to the early 1970s may

have had some basis at the time, they are increasingly belied by recent research

and new theoretical perspectives in the late 1990s.

    Preconceptions as to both limited legal consciousness and, in particular,

weak consumerism in Japan are also belied by events since the PL Law came

into force. In addition to cases like the konnyaku jelly settlement mentioned at

the outset where manufacturers have settled without the plaintiffs even having

to file suit, a steady stream of claims has been filed in courts around the

country.33 While no court has yet rendered judgment under the new law on

claims filed, this is not surprising given that the PL Law only applies to defined

27 Dan Foote, Resolution of Traffic Accident DisPutes and ludicial Activism in JaPan, 25 L. IN
         (1995). See also Robert Leflar, Personal Iniu2ry ComPensation Schemes in laPan:  JAPAN 19
  Values Advanced and                  Values Undermined, 15 U. Haw. L. Rev. 743, 751-753 (1993).
28 Takao Tanase, The Management of Disputes: Autonzobile Accident ComPensation in laPan,
  24 L. & Soc•y. REv. 621, 679-687 (1990).
29 TAKAo TANAsE, HolVNIIv SOsHO NO SHINRI KOZO [THE TRIAL STRUCTURE IN PRO SE
  LITIGATIoN] (1989).
30 Yoshitaka Wada, Merging Eornzality and Informalily in Dispute Resolution,27 VICTORIA U.
 WELLINGTON L.                 45 (1997).              REv.
3i  Reproduced in YosHITAKA WADA, MIIvlJ Fulvso KOsHO KATEI RO?V [CIVIL DISPUTE
 NEGOTIATION PRocEss THEoRy] 178-198 (1991).
32 Luke Nottage, Economic Dislocation and Contract Renegotiation in New Zealand and
 laPan: A Prelimina23, EmPirical Study, 27 VIcToRIA U. WELLINGToN L. REv. 59 (1997);Luke
 Nottqge, Planning and Renegotiating Long-Term Contracts in IVew Zealand and laPan: An
 Interz7?z .RePgrt on an EmPirical Research Project, [1997] N.Z. L. REv. 482; Luke Nottage,
 Bargaznzng zn the Shadow of the Law, and the Law in the Light of Bargaining: Contract
 Planning and Renegotiation in Nezv Zealand, laPan and the U.S., in INTERACTION oF LEGAL
,, CUsLeEUARpEBe[nCdl;.xANB9ING LEGAL CULTURES II] (Johannes Feest & Volkmar Gessner, eds., lggs).
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                                  Japan's New Pro.duct Liability ADR Centers F9

"products" causing persorial injury or consequential property loss, delivered by

specified "manufacturers" (including importers) after the law came into effect

on Juiy 1, 1995. In European countries, which incorporated the I985 E.C.

Directive into their domestic law in the }ate 1980s and early 199.0s, the first

reported and even unreported court decisions applying the new legislation are

only just beginning to surface.3` In Australia as well, no cases have yet been

reported since the l992 arnendments.35 \et manufacturers there have become

much more avv'are of -- and careful in -- quality control techniques, warnings

and so on, and product recalls.35a This reinforces how the much inore extensive

product liability litigation in the US is crucially determined by a number of

deep-rooted institutional features there, especially the comparative availability

of punitive damages, contingency fees (for a large and vigorous body of trial

law'yers),and multi-party actions.35b But it also demonstrates that such exten-

sive Htigation is not in itself an absolutely essential -- or even completely

desirable - means to promote optimal product safety, while consumers are not

necessarily significantly disadvantaged by less litigation-friendly regimes,35C

    In Japan, claims can also still be brought - and are being brought -- under

other legislation for goods delivered before July i, l995, or otherwise outside the

3` See, e.g.,Jane Stapleton, Prodttcts LiabililJy in lhe Unilecl k'ingdome: Tlie M-vf.1?s o.f Rei/Torm,
 TExAg. IN'r'L. L.J. (forthcoming Paper presented at the Symposium on ``Products Liability:
 Comparative Approaches and Transnational Litigation", February 19. -20, 1998, Univerg. ity of
 Texas); and Gerhard Hohloch, Prodztk'tha.fiung in EuroPa [Product Liabilily in Ebl,roPe], 2
 Zpjup 408 (l9.94), 439 (c.iting only tveTo court decisions of German superior courts.).
35 psIartin Vranken, The First 1)ecen77ium of the Eu?'oPea7'z Procluct, Littbility Directive.' A
  Caztse for Celebration.), 4 ToR'r L.J. 2t25 (1996).
3sa See, e.gr.,Patrick Kelly & Rebecca Attree, Praclica.l StePs To Be Zaken by I'roclztcers and
  SuPplz'ers to Manage Prodzcct Liability (znd Safety Risks, in EUROPEAN PRODUCT LIABII.ITIEgL
                                                                PRACTICAL 517 (Patrick Keily & Rebecca Attree, eds., 2nd ed. I9. 97); JOCELyN KELLAM, A
 GUIDE 'FO AUSTRALIAI PRoD. ttCT LIABILITY 52-72 (l9. 96); Michael Pryles, Product Recallsin
  Australia, 69 AusT. LJ. 21] (1995).
33'b On these comparative institutional differences, see, e.g., Christopher Hodges, Prodztct•
  Liabilit:y in Euro.X.)e: The Re.ality, [February l998] IN'v'L. Bus. LAwy. 55 (199. 6C); George
  rVIenzies, Variations in Damages, [February 1998] INT'L, BLJs. LAwy. 75 (1998); Colm
  Lovedav Multi-Partv Rules; U.S., Canada, Australit, and the U.K, [February 1998] INT'L.
       v7  Bus,. LAwy. 77 (19. 9L{). .Such factorg., of courrse, have long been welcomed also by "forum-
  shopping'' litjgants from abroad preferring to bring their product liability suits before U,S.
  courts. See, e.g., Russell "reintraub, The United States as a, Magnet Forum and tiVhnt, lf
  Anything, To Do Aboztt lt.,in IN'rERirxG'ATIoNAL DIfpuTE REsoLu"rloptT f.t,13, `.).16-219 (Jack

  Goldsmith, ed., 1{97). ..35•C As Hodges points out (id.), it is notjust a problem of limited access to Justice: ``.,. European
  consumers are vocal and not stupid. Consumer organisations have considerable vigour and
  the media is always on the lookout for a good story. If there was xA,Jidespread dissatisfaction
      the Ievel of safety of consumer products generally, or even of particular types, you  over  would expect to see more headlines about unsafe washing machines or electric keyboards or
                                                                 m such as                                                           health  cars than the actual heacllines which usua]ly relate to other aspects of
  whether chocolate, beef and acohol are bad for you."
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scope of the PL Law. The main cause of action is in negligence under the

general tort <fluhokoi) provision of Article 709 of the Japanese Civil Code,

enacted almost a century ago. But claims under other provisions of the Code,

both in tort and contract, have also seen some success. Including 33 appeals,

around 250 major reported decisions on product Iiability under various legal

theories have been identified, with an accelerating number (about 50 of this

total) reported since 1991.36 Recent examples of courts finding in favour of

plaintiffs include well-publicised cases involving television sets catching fire.3'

Fiiing of claims under the old law appears to have grown apace. Settlement,

particularly in favour of plaintiffs, also seems to be increasing.38 These trends

are likely to continue as amendments to the Code of Civil Procedure, in effect

from 1 January 1998, reduce - or at least formalise lower - barriers to bringing

and pursuing claims in court.39

   A number of empirical studies also offers some sense of what is happening

further down the "dispute resolution pyramid".39a An annual survey of house-

holds in Tokyo in 1996 showed that 690/o knew of the PL Law and its contents,

compared to 390/o the previous year. Similarly, even a nation-wide survey

showed that households that had not heard of the PL Law had dropped from 320/o

in 1995 to 160/o in 1996.`O Between July and December 1996, the number of

product quality complaints brought to government sponsored Consumer Living

36 SeeMasanobuKato,lapaneseProductLiabililyLaw,TExAsINT'L.L.J.(forthcomingPaper
  presented at the Symposium on "Products Liability: Comparative Approaches and Tran-
  snational Litigation", February 19-20, 1998, University of Texas).
3'  See e.g. Judgment of the Osaka District Court, 29 March 1994 (translated at <http://www.
  Iaw.kyushu-u.ac.jp/-luke/tvcase.html>) and Judgment of the Osaka District Court, 18
  Septernber 1997 (noted by Toshiaki Hasegawa, Terebi Shukka Songai Baisho                                                           Seikyza Jileen
  Hanketsu no Kento [An Analysis of the ludgment in the Case Claiming Damages from a TV
  Catching Fire], 628 N.B.L. 27 (1997)).
38 See Appendix C. See also Masato Nakamura, Sei2obutsusekinin Ho Shiko lunen to sono
 littai- Kefekan Shohin 110-ban no Gaiyo [The PL Law In Effect for One Year and its Actual
 ImPact: An Outline of the Defective Products Free-Dial Service] 596 N.B.L. 23 (1996); Mie
 Asaoka, Seizobutsu Sefeinin Ho to Kekfean [The PL Law and Defects], in SEIZOBu7sU SEKIIvlN
 Ho o UKAsu TAME NI - HIGAI ?vo BosHi, KyusAl To ANzEAr loHo lvo KoKm [To GIvE LIFE
 TO THE PL LAW: AVOIDING AND COMPENSATING FOR HARM, AND MAKING PUBLIC SAFETY
 INFoRMATIoN] 5, at 9-10 (Nihon Bengoshi Rengokai Shohisha Mondai Taisaku Iinkai, ed.,
 1995).
39 See generally Yasuhei Tanigychi, The 1996 Code of Civil Procedure of laPan: A Procedzare
 for the Coming Centu7y?, 45 AJ.C.L.767 (1997).
39a See generally Wi!liam Felstiner, Richard Abel & Austin Sarat, The Emergence and
  Transformation of DisPzates: Naming, Blaming, Claiming, 14 L. & Soc'y REv. 631 (1980L81).
`O Chie Mori, PL Ho Shifeo leara 1-nen -lifeo Boshi no tame ni Do Kawatta fea [A Year after
 the PL Law Came into Effect: How Have Things Changed to Prevent Accidents.P], 120
 TASHIKA NA ME 18 (1996).
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Centers ("CLCs", shohi seikatsu senta) increased to 1596 cases, about 2.5 times

more than in the same period in 1995. 0f these, 1014 complaints involved

consequential damages, and l55 involved products actually put into circulation

after July l, 1995.`i

   In addition, a survey of consumer complaints officers in 360 companies and

organisations in the food, chemical, petroleum and electric machinery industries

was conducted in June 1996. 154 of 217 respondents (710/o) said that they had

received "more" complaints than in 1994, before the PL Law came into effect,

with 84 saying the number of consumer complaints filed with them had increased

rnore than 30 percent.`2 This trend seems to be accelerating, since only 450/o of

respondents in a 1995 survey had reported more complaints. The number of

companies facing consumer compensation claims for defective products in-

creased from 24 out of 217 in 1995 to 76 in 1996, with 27 percent of these having

PL insurance and either having paid out compensation or reportedly planning to

do so. 23 percent of respondents considered that consumers' understanding of the

PL law had improved; but a similar proportion thought that there was instead

more misunderstanding, some adding that consumers were claiming under the

PL Law for all sorts of alleged problems.`3

   This has had an impact on manufacturers, which have responded with a

range of measures." There are efforts to improve product safety atthe level of

the individual firm; new cemmittees and guidelines on improving labelling and

instructions instituted by industrial associations; more monitoring of accidents

by associations; and, albeit to a much lesser extent, issuance of new guidelines

on recalls and customer "after care".`5 Individual firms are expanding their

Iegal section personnel to deal with PL issues.`6 In a survey of 1320 listed and

unlisted companies surveyed in July 1995, about 800/o had set up new posts to

respond to PL issues. Around 750/o of these had taken out PL insurance,

`i Motoyoshi Shizui, Keizai Kileakucho ni okeru Seizobutsu Sekinin Seido kanren Shisaku e no
 Sailein no Torikomi fotai [Tlze Economic Planning Agency 's Recent Involvement in Measures
 Related to the PL SNstem], 596 N.B.L. 18 (199. 6).

42 JApANTIMEs,DEcEMBER25,l997.
`3 AsAHISHIMBuN,November24,19.97.
4` For an earlier study of Japanese firms' product safety activities, see generally Hiroshi
                                                   zn the United States Sarumida, Comparative Jnstitutional Analysis of Prodblct Safety Systems
 and laPan, CoRNELL IN"r'L. L.J. 79 (1996).
45 Ryuichi Ito, Tsusho Sangyosho ni okeru Sei2obutsu Sekinin Ho Shiko lrnen to Shoshisaku
 [The PL Lazv I7i Effect for One Year and Measures in MITI], 596 N.B.L. I2 (1996).

46 NIKKEIWEEKLy,November17,l997.
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reviewed instruction booklets etc., and/or generally improved product quality

management.`7

    In 1996, Fukaya and his students conducted a random mail survey of 500

listed companies in Japan, receiving 115 valid responses (mainly from companies

in the primary sector, food products, textiles, chemical, medical, lacquerware/

wood products, machinery, electrical appliances, and transport industries).`8

They found that many companies had initiated new measures from the early

1990s, but particularly in 1994 (when the law was enacted) and 1995 (when it

came into force). New positions dealing with PL issues had been established in

250/o of companies in 1994 and 430/o in 1995. PL education programmes had been

initiated, respectively, in 180/o and 530/o, albeit not necessarily very comprehen-

sively (only 220/o provided such education to all employees). In 1994, 70/o; in

1995, 560/o; and in 1995, a further 7.80/o companies, amended instruction booklets

etc. provided with their products, particularly as to how to assemble (28%) and

use (740/o) them and in respect of warnings (870/o). The new legislation and

almost all commentaries had highlighted potential liability for inadequate infor-

mation supplied with a company's products. Further, by 1996, 680/o of com-

panies were in industries which had industry safety standards, and 700/o had their

own specific standards (700/o). 140/o in total noted that one set or the other had

been established after enactment of the PL law; and 440/o, that these had been

made stricter (although 90/o did not respond, and 330/o thought there was no

relation between the Law and the standards). Only a total of 120/o considered

that they stopped producing goods (1-4 cases per annum) due to the risk of

accidents, while 430/o reported no cases of this (and 460/o said that this whole

issue was unrelated to enactment of the PL Law); but 420/o said the number of

suspended product lines per annum was unclear, probably implying that a

significant proportion of products are being at least redesigned in the light of

risks of accidents. AImost 900/o of companies had taken out private PL insur-

ance, mostly in 1994 (80/o) and in 1995 (520/o), as well asjoining various industry

`7  Mori, supra note 40, at 19. But cf YoMIuRI SHIMBuN, February 20, 1997                                                       (reporting that a
 dire.ctor of a major Japanese insurance company estimates that about 40% of Iarge com-
 panies currently take out PL insurance,                              while only about 10% of small to medium sized firms
 do so).
`8  Ita.ru. Fukaya, Seizogyosha niyoru Sei2obutsu Sekinin Taisaku ni kansuru littai Chosa [An
 g,M,ZlrkCaGl.S.tu",d.Y Dof.,.il.{Ze.a.SUfie8.t.afte.nRboy.sM.a.nztgac(tlugrge7z)s. in relation to prodorct Liabilily], 2g
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based insurance schemes. By 1996, 640/o of companies had specific consumer

advjce or complaints sections, dealing mainly problems with the goods them-

selves (760/o) and how to use them (520/o), but also more obviously with PL Law

matters: consequential property damage (160/o), minor physical harm not involv-

ing medical services (140/)), minor physical harm involving medical services

(110/o), and major physical harm (50/o: multiple responses possible). 580% of

respondents claims involved less than Yen 1,OOO,OOO (U.S.$8000),but 390/o did not

respond, suggesting perhaps that the quantum may also have been difficult

determinate (and possibly quite large). 600/o had a company manual setting out

how to resolve disputes (510/o dealing specifically with product "accidents"),and

500/o referred claims to a specific lawyer when a "dispute" arose (presumably

going beyond that).

   Of course, all these indications of considerable claiming by consumers, and

significant responses by manufacturers in the context of the PL Law enactment,

do not necessarily add up to a revolution in products liability of the scale

experienced - or at least perceived - in the U.S. in the 1960s and 1970s. But

compared to the minimal impact of the E.C. Directive, for instance,`9 the PL LavLi

continues to play a significant role in maintaining the considerable momentum

in consumer consciousness which became apparent from the early 1990s, and in

strengthening product safety activities in Japanese corporations.

B. The Birth of PL AI)R Centers: Mere "Bureaucratic Informalism"?

   Despite this, pre-conceptions of weak consumerism and legal consciousness

persist in analyses of PL in Japan, particularly from commentators outside

Japan.50 It is also related to a second criticism of the PL Law, again particular-

ly by U.S. commentators, which we will focus on in this paper: the emergence of

industry-based PL ADR centers in the wake of the enactment of the PL Law.

`" Stapleton,supranote34.
50 More considered views are beginning to emerge now, however. See Glenn Melchinger,
 For the Collective Benefiit: Why JaPan's Nezv Strict Liability Product Liability Lazu is `Strictl")
 Business', 19 U. HAwAI'I L. REv. 879 (1997) (arguing that the PL LavLT has a decidedly
 pro-business bias and will probably not affect corporations; but covering well the literature
 in Japanese, and correctly conceding in conclusion views that the enactment of the Law
                                                     in a lengthy process represents a great step forward for consumers, or at least a small step
                                        ;Jason Cohen, The lapanese Product of getting business to change its modes of operation)
 Liabildy Lazv.' Sending a Pro-Consztmer Tsunami through laPan's CorPorate and ludilcial
  VVorlds, 21 FoRi)HAM INT'I.. L.J. 108 (l997) (summarising some of the recent empirical
 evidence indicating significant effects on Japanese corporations; although the title of his
 work, at least, overstates the case in the other direction).
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Bernstein and Fanning,5' for instance, have suggested that these Centers are

another good example of "bureaucratic informalism" in Japan. They assert

that the pattern is similar to the government's response to environmental

pollution in the 1960s and early 1970s, and in a number of other areas vividly

portrayed by Frank Upham.52 That is, a powerful pro-business bureaucratic

machine swinging into action to minimise social disruption, by diverting griev-

ances "into an official response center designed to ameliorate and conciliate,

rather than set precedents related to rights".53

    Behind this view, as well, we can sense an idealised standard of comparison,

namely the U.S. court process ignoring all the problems it has developed in

actually resolving accident disputes to the satisfaction of all involved.5` This

idealisation of the formal court process can generate a particularly strong

aversion to alternative dispute resolution procedures, and a focus on substantive

law rather than procedure and the process of resolving disputes. This tendency

can be seen readily in the products liability arena in the United States. The vast

literature generated since the 1970s has focused almost exclusively on substan-

tive law issues, with only mass tort dispute resolution focusing mainly on

procedure and process, and only one article - to our knowledge - carefully

analysing possible interaction between PL law and ADR.55 Although some

serious discussion about ADR emerged in the mid-1980s as part of proposals for

federal PL legislation,56 ADR is only included in a very weak form in the latest

proposals, raising criticisms that it is "utterly trivial" and simply a "meaningless

sop to consumer groups".57 Such a focus on substantive law and the formal

court process is not unique to the U.S.; "modern" legal systems rooted in 19th

century ideals tend to lead to this focus even today, and Japan is no exception.58

5' Smpranote21,at70-72.
52 FRANK UpHAM, LAw AND SOCIAL CHANGE IN POSTWAR JAPAN (1987).
53 Bernstein & Fanning, suPra note 21 at 70; see also Marcuse, smpra note 12, at 367, 397.
5` See e.g., PETER BELL & JEFFREY O'CONNELL, ACCIDENTAL JUSTICE: THE DILEMMAS OF
 ToRT LAw (1997) (especially chs. 1-2 and 7, portraying vividly the U.S. system "in action",
 with extensive further references). More generally on the stultifying forms of legal analysis
 that tends to emerge from the court process, and academic commentary based thereon, see
 ROBERTO UNGER,              WHAT SHOULD LEGAL ANALYSIs BEcoME? (1996).
55 Frances Zollers, Alternative Dispute Resolution and Product Liabilily Reform, (1988) 26
 AMERIcAN Bus. L.J. 479. For a much shorter and less sophisticated analysis, see Malcolm
 cWAhNeAelDe:u90sM. PL".Jva. t3isVge A(iSgPgeiC)tf Of DisPute Resolution in Particular Areas: product Liability,i7

56 Zollers,smpranote55,at493-499.
57 Wertheimer,suPranote17,at643.
58 Wada,supranote30,at53.
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Yet it seems comparatively strong in the U.S., where court process has long been

awarded equal status with legislative process, compared to parliamentary

democracies like Japan or the United Kingdom.59

   We believe that the view of Japanese PL ADR Centers as mere "bureau-

cratic informalism" is inconsistent with the process by which the PL Law was

enacted, and the path leading to the establishment of the various Centers.60 If

it were accurate, one would have expected the Ministry of International Trade

and Industry ("MITI") to have developed, promulgated, and implemented quite

detailed ideas on how to establish and run industry-based ADR centers, early on

during the debate over enactment of the Law. One would also have expected

MITI's views to have strongly encouraged diversion of disputes into opaque

private forums. In fact, this did not happen. In December 1992 the Seihin

An2en Kyokai (Product Safety Association) under the auspices of MITI did

initiate a study into the possibility of PL ADR in general, which reported in

.March 1993.6i The media quickly reported that the idea of industry association

based Centers was being mooted.62 Pro-consumer groups, such as one formed in

May 1991 to push for enactment of the PL Law, repeatedly made known their

concerns that these maintain minimum standards so as not to serve only industry

interests.63 The more pro-consumer Economic Planning Agency ("EPA", in

charge of consumer policy) also entered the scene by organising another study

group which reported in March 1994,64 providing a counterweight (or threat

thereof) to excessive intervention by MITI.

    Skeptics might see this as a minor turf war, in fact underlining the continued

importance of the bureaucracy as a whole, with a significant commonality of

59 See generally PATRIcK ATIyAH & ROBERT SuMMERS, FORM AND SUBSTANCE IN ANGLO-
                   (1987). For a call for more weight to be awarded to more demo-         LAw 298-315 AMERICAN
 cratic institutions, see e.g. Jeremy Waldron, Dirty Litt.le Secret, 98 CoLuM. L. REv. 510 (I998).
60 The following is only an outline of some key events and determinants; we plan to tell the
 full story elsewhere. See generally Catherine Dauvergne, The Enactment of 1mpan 's 1)rodu.ct
 Liability Lazv, 28 UBC L. REv. 403 (1994); Susumu Hirano, Drafts of the.1opanese Strzct
 Liability Code: Shall laPanese Manufacturers Also Become Insurer.s of thezr Products?, 25
 CORNELL INT•L. L.J. 643, 648-655 (l992).
6i SeeTsushoSangyoshoEangyoSeisakukyoku,Shohikeizaika,ed.,PLTAISAKUHAIVBUKKU
                                                           ' REPOIv.                                                 OF COMPAIVIES - KJ(;YO TAIO fvO flssAI [PL MEASURE.9. HA2VDBOOK: THE REALITY
 sElsi] 187-203 (1994).
Zi Etzs• lepg•i. NHi.KKNE,i .S,LifM(BlgUgNi)rY.T,arlEhs4i>Il)9?i3. N.,,. (lgg3) .t 1, ls pL Ho Nyusu(Iggs) at

 2; l7 PL Ho/JoHo KoKAI Nyusu (1995) at 1.
64 See NIRA, ed., SAiBAN(nv FUNSO SHORI KIKAIV IV'0 ARIKAT.4 NJ KANSURU KENKYU
  [STUDY ON ESTABLISHING AN O(JT-0F-COURT SYSTEM roR PRODUCT LIABILITY DISI[)UTE
  Rfis'oLu7roN] (l IRA Research Report No 930033, 19. 94).
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interest in diverting social pressures into informal fora, thereby expanding each

department's sphere of influence. But neither study group came up with

detailed proposals which might have furthered any such objective, and pressure

from consumer interests was ongoing. MITI publicised its views formally, in a

circular (tsutatsza) to industry associations, only in late October 1994.65 These

contained very little further detail, and the tsutatsu was issued four months after

the PL Law had been enacted. Moreover, the first PL ADR Center (for

Housing Products) had already been established almost two months' previously,

on September 1, 1994. Thus, the MITI tsutatsu might be interpreted rather as ex

post affirmation of an industry initiative, emerging in a bureaucractic deadlock

underpinned by significant pro-consumer sentiment. Further complicating the

simplistic view that MITI was the major player in establishing PL ADR Centers,

is the fact that a number of associations with which these are affiliated come

under the jurisdiction of other ministries. Also acting against bureaucratic

capture, the PL Law was enacted in the context of calls by the U.S. in the early

1990s, under the Structural Impediments Initiative, for a more level playing field

in terms of liability regimes, and greater transparency.66 It should also not be

forgotten that MITI's tszatatsu was issued only after two Diet committees had

publicised resolutions, as the PL Law itself was being enacted, which included

urging creation of ADR institutions to better achieve the objectives of the new

legislation.67 The legislature therefore provided a green light on this point to

both industry and many branches of the bureaucracy, with considerable involve-

ment of legislators in all aspects of PL reform from the early 1990s.

   Moreover, after the Centers were established, at least some of them (like the

Gas Appliances PL Center) quickly and pro-actively developed various ways to

manage their schemes. There is little evidence of much guidance from MITI or

other agencies. Rather, a number of leading Centers (like the Housing Products

65 See Tsusho Sangyosho Sangyo Seisakukyoku, Shohikeizaika, ed., suPra note 61, at 84-97.
66 Parallels can be drawn with the enactment of the PL Law, and the Administrative
 Procedure Act the year before. For the latter and a theoretical framework, see Masaki Abe,
 Foreign Pressure and Legal Innovation in ContemPorary laPan: The Case of the Administra-
 tive Procedure Act, in THE PRocEED!NGS OF THE 1995 ANNuAL MEETING OF THE RESEARCH
 COMMITTEE ON SOCIOLOGY OF LAW (INTERNATIONAL SOCIOLOGICAL ASSOCIATION) "LEGAL
 CUTLURE: ENCOUNTERS AND TRANSFORMATIONs", PAPARs SECTIoN MEETINGs II (Japan
 Committee for the RCLS95, ed., 1995).
6'  See Keizai Kikakucho Kokumin Seikatsu Kyoku Shohisha Gyosei                                                    Daiikka, ed., Tsuuo
 KAISE7SU SEIZOBUIISU SEKIIVIN HO                           [ARTICLE-BY.ARTICLE COMMENTARY ON THE PL LAW]
 143-145 (1994).
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PL Center68) have been able to draw on decades of experience in managing

industry-based, quasi-strict Iiability optional insurance and dispute resolution

schemes.69

   The fact that funding for these Centers comes almost exclusively from the

industry associations themselves, rather than MITI, gives the former potentially

morecloutthanthelatterintheiroperation. MITI'srolemaybelargelylimited

to standing on the sidelines, hoiding a red flag which the Centers know it might

wave - suspending their operations or requiring improvements - if they

become too self-serving. With the EPA on the other sideline, and media and

other consumer interests in the spectator box, this may constitute a realistic

safeguard. A second role actually being played by MITI now, though, is to

promote information flows between the different Centers. This role is quite

limited too, however, and much of this information is or increasingly can be

made available to those outside industry circles, directly or via the EPA and its

satellite organisations like the CLCs. Rather than "bureaucratic informalism",

then, this may represent "industry informalism". Certainly, it seems wrong to

view these Centers as "official response centers".70

    Those still wedded to pre-conceptions of weak legal consciousness and

consumerism in Japan, premissed on limited scope for human agency following

the Confucian tradition, may retort that it does not really matter if the Centers

are an instance of bureaucratic informalism and/or industry informalism with

perhaps some last minute confirmation by legislative bodies. After all, when

Frank Upham first comprehensively propounded his thesis that an elite in Japan

diverted disputes away from the courts, he did not spell out whether this was

driven by bureaucrats, business interests, or even the long dominant Liberal

Democractic Party (the other side of the "iron triangle" often said to have

governed post-World War II Japan).7i Those following Upham's primary the-

sis, however, have tended not to be so careful. Also, his influential work

published in the late 1980s can be read as suggesting that the bureaucracy does

68 See, e.g., Manabu Hayashida, PL Mondai no Saibangai Funso Shori - 1ntaku Buhin PL
 Senta o Rei to shite [Settling PL Problems Out of Coz{rt: The Housing Products PL Center as
 a Case Studyl, 107 Ho no SmHAI 21 (1997).
69 In the case of this Center, the "Better Living" scherne: see generally J. Mark Ramseyer,
 Prodzacts Liability throztgh Private Ordering: Notes on a laPanese ExPeriment, 144 U. PA. L.
 REv. 1823 (l996).
'e Bernstein&Fanning,suPranote53.
7' UpHA.rvT,suPranote53,at14-15.
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have the upper hand,72 although his most recent studies reveal a more restricted

role.73

   We do not propose to resolve here the perennial question of "who governs"

Japan.'` We do suggest, however, that the emergence of the PL ADR Centers

may represent a good example of a pluralistic process of bargaining among a

range of government agencies, industry itselÅí the legislature, and pro-consumer

interests. ThisaccordswithrecentreinterpretationsofcontemporaryJapanese

democracy,75 as well as the declining role of MITI since the mid-1970s and

perhapsevenearlier.76 Atleastthereisenoughevidenceintheestablishmentof

the Centers to suggest that they do not represent either mere "bureaucratic

informalism", or some combination of industry and bureacractic informalism

which overwhelms Japanese consumers with an engrained weak consciousness

of rights and the rule of law.77

   Accordingly, in the rest of this article, we investigate instead the suggestion

that the PL ADR Centers "never empower" consumers,77a by looking at how they

are already operating in practice. We draw on interviews conducted at nine

major Centers between August 1995 and August 1997, and data released by them

then and subsequently. We briefly sketch three main features of their opera-

tions overall; but in developing our interpretation of some of this data we focus

mainly on the activities of one Center, the Gas and Petroleum Appliance PL

Center. The latter was one of the first to be established, which may indicate

this industry's relatively genuine commitment to access to justice and autonomy

'2  See, e.g., id.at 26; and Yoshiharu Matsuura, Law and Bureaorcracy in Modern laPan,STAN.
       1627 (1989).  L. REv.
73 Frank Upham, Privati2ing Regulation, 20 FoRDHAM INT'L. L.J. 396 (1996).
'`  SeealsoCHALMERsJOHNSoN,JAPAN:WHOGOvERNS? THERISEOFTHEDEVELOPMENTAL
  STATE (1995)IJ. MARK RAMSEYER & FRANCES ROSENBLUTH, JAPAN•S POLITICAL MARKET-
  PLACE (1993).
75 See, e.g., BRADLEy RICHARDSON, JAPANESE DEMOCRACY: POWER, COORDINATION AND
                                                               '  PERFORMANCE (1997).
76 ScOTT CALLON, DIVIDED SuN: MITI AND THE BREAKDOWN OF JAPANESE HIGH-TECH
 INDusTRIAL PoLIcy, 1975'1993 (1995); see e.g. Takamichi Mito, Business-Government Rela-
  tions in laPan: MJTI and the Petroleum lndust7ry during the High Economic Growth Era, 9
 RESEARCH BULLETIN OF THE INTERNATIONAL STUDENT CENTER OF KYUSHU UNIVERSITY 147
  (1998). Cf CHALMERs JoHNsoN, MITI AND THE JApANEsE MIRAcLE (1982).
" Cf Yoichi Ohashi, ligyosha Dantai no Katszado [Activities of Indust7y Associations],                                                                1139
 Ju.RIsTo 123 (discussing contemporary interrelationships between industry and regulators,
 pnmarily in a consumer context, although perceiving more possibility of bureaucratic influ-
 ence in the establishment of PL ADR Centers). For a discussion of contemporary rights-
 consciousness in Japan,                   see, e.g., Eric Feldman, Patients' Rights, Citizens' Moevements and
 faPanese Legal Culture, in CoMpARING LEGAL CuLTuREs 215-236 (David Nelken, ed., 1997>.
77a Bernstein & Fanning, smpra note 53.
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from MITI. This Center is also quite uncharacteristic in regularly making

public very usefu] informatjon. However it is representative of the three

aggregate trends described in Parts II.A, II.B, and III.C infra. Moreover, data

from other Centers and interviews there suggest that it reveals important

mechanisms and processes at work in other Centers too, although we are

continuing to analyse this burgeoning amount of data and a definitive view will

first require us to systematically survey and interview the actual claimants at

these various Centers. We must also bear in mind, of course, that claimants

even to such Centers may be unrepresentative of the general population in Japan;

but the total number of claimants is significant. More importantly, there do

remain structural constraints and other problerns for those interacting these

Centers, including the Gas and Petroleum Appliance PL Centers. In Part III.D

in particular, and a concluding section (IV.), we address some of these.

   Nonetheless, we think our preliminary analysis amounts to a quite vivid

picture of Japanese actively engaging with legal norms, in quite sharp contrast

to the abovementioned stereotype; a picture instead closer to that painted by

Tanase, Wada and Nottage in other areas. We also believe that Japan's

industry-based PL ADR Centers can continue to play a valuable role in support-

ing this important dirnension of human agency. Indeed, we hope it may inspire

scholars and policy makers outside Japan to consider the potential of such ADR

mechanisms in their legal systems and ongoing debates about PL law.

Ig. Japan's PL ADR Centers gR Action: More Than Meets the

    Eye?

   The PL Centers we visited, mostly in December 1996, had been operational

for more than a year. A distinctive pattern had begun to emerge. It was

consistent with patterns noted in late 1997,78 and mid-1996,79 and already starting

to emerge in a study by the Japan Federation of Bar Associations in mid- to late

1995.80 The pattern seems quite stable, and likely to persist over the next few

78

79

80

 .E ee Hayashida, sztPra note 68 (including summary data for 13 Centers).
 See Ito, suPra note 45 (reporting on 6 Centers).
 See Nihon Bengoshi Rengokai Shohisha Mondai Taisaku Iinkai, ed., SEIzoBu7su SEKINrv
HO O UKAS(J TAME NI - HJGAI AJO BOSHII, KYUSAI TO ANZEN 10HO NO KOKAI- SHIR YO HEN
[TO GIVE LIFE TO THF. PL LAVU': AVOIDING AND COMPENSATING FOR HARM, AND MAKING
                                                        (reportingPUBI.IC SAFETY INFOR.MATION - REFEREITCE I.VIATERIAL VOLUME] 120-180 (1995)
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years. However,threeimportantfeaturesreadilyapparentfrompublisheddata

requirecloserexamination. Whilethesefeaturesremainsignificantaftercloser

scrutiny, this points the way to some more positive aspects in the operations of

the PL Centers, and especially towards a more vibrant image of consumerism

and legal consciousness in Japan today.

A. Many Inquiries, but Very Few Clearly Covered by the PL Law

    The first feature apparent from the data made available from the Centers,

and often mentioned in interviews, was that the Centers have been quite active,

dealing with between 1000 and 2000 inquiries per year. All the Centers are

situated in metropolitan Tokyo, sometimes in out of the way neighbourhoods, so

almost of all enquiries are dealt with over the telephone - almost all offer a free

dial service. Considering that so far all are open only on weekdays and many

individual inquiries can require follow-up, this keeps the Centers quite busy.

Although almost all services are free, this level of activity may surprise skeptics,

since whether and to what extent to use the Centers is a voluntary decision.

    An important related aspect, however, is that only a tiny minority of these

inquiries relate to product liability cases in the strict sense: involving damage to

other property or personal injury caused by a defective product. Another small

proportion relate instead to damage only to the defective product itself (exclud-

ed by the proviso to art. 3 of the PL Law), or otherwise not covered by the new

legislation, particularly where a service provided is involved (art. 2). The large

majority of inquiries, however, are just that: general inquiries about the PL Law

itself or safety standards from consumers and businesses, requests for general

information (e.g. from researchers like ourselves!), and so on.

    For instance, in its first full fiscal year of operation (April 1996-March

1997) since opening in June 1995, the Daily Necessities (Seikatsu Yohin) PL

Center dealt with only 23 cases involving "accidents" within the scope of the PL

Law, representing 3.10/o of all inquiries received; 68 cases involving "product

claims" not covered (8.10/o); and 744 cases of "general discussion and inquiries"

(88.70/o). In fiscal 1997, this tendency became even more pronounced: 11 (1.50/o),

 on 10 Centers) [hereinafter cited as Nichibenren, ed.]. See also Toshihiro Mitsui & Hideo
 Aizawa, Product Liability in laPan,                           [February 1998] INT'L Bus. LAwyER 59 (l998),at 62, 68.
 For a list of the PL ADR Centers, with further background details, see <http://www.law.
 kyushu-u.ac.jp/'vluke/pladrlist.html>.
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39 (5.20/o), and 693 cases (93.30/o) respectively.8i For the Consumer Life Prod-

ucts (Shohi Seikatsu Yo Seihin) PL Center,82 dealing mainly with products in the

SG Mark optional insurance system run by the industry association in question

(Seihin An2en Kyokai),the corresponding figures for fiscal 1996 were 16 (1.60/o),

22 (2.20/o), and 962 (96.20/o). The Gas and Petroleum Appliances PL Center,

inaugurated in January 1995, recorded cases for fiscal 1997 as follows: (a)

"accident claims", 41 (out of 2338 = 1.70/o); (b) "quality claims", 56 (2.40/o); (c)

"general advice", 863 (36.90/o); and (d) "inquiries", 1378 (58.90/o). Like this

Center, most Centers have recorded a steady increase in the absolute number of

cases dealt with, yet only a stili very small percentage of cases clearly covered

by the PL Law. Most expect this to slowly increase in absolute terms and in

particular in relative terms, as the number of general inquiries decreases along

with growing familiarity with the PL Law itself.

    The way in which Centers categorise cases, however, can be somewhat

misleading. Responding to some critiques, the Daily Necessities PL Center has

recently clarified the basis of their categorisation. In particular, "quality

complaints" include not only cases where damage has occurred solely to the

product itself, with no consequential damage, hence outside the scope of the PL

law (article 3). They are also defined as including cases of damage (including

consequential damage) "thought to be due solely to misuse or negligent use" or

where"thecauseisunclear".83 Astheformersub-categoryshows,inparticular,

this means that the Center exercises a value judgment in deciding whether to

categorise a case as an "accident" clairn under the PL Law or not. This may be

a problem in the light of their comment recently that many disputes arise

because claimants "have no knowledge of the ways in which the product is

used":84 they may be passing judgment on the basis of their own, unre-

presentative experience. Skeptics of PL ADR Centers' potential to empower

consumers might indeed interpret this as an indication of industry and/or

bureaucratic informalism designed to suppress valid consumer complaints alto-

Sl

82

83

sa

.2?',e.e..S.e.l.) 2tSibY.O?2n. P.L,,,S,Rn,Eai,,e,d••,H, E6S,E.i,,2.kiVilii,VR.O.,S.EJ.K,A ll<ig.,,i,O.llklg l?g, C,E,lgZ.i.iR, {i,G,}e9

(i?'s9e8e)Naoaki Deguchi, shohi seikatsu yo seihin pL center ni Tsuite [on the pL consumer

Lije Products PL Center], 108 Ho NO SHIHAI 15 (1998)
 Seikatsuyohin PL Senta, ed., suPra note 81, at 2.

 Id.
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gether. However, the fact that such comments are published may indicate that

a deliberate strategy, at least, is less likely. Further, even if there is such a

strategy, or at least some prima facie psychological barriers on the part of staff

in this Center which are revealed by this sort of comment, we must examine how

extensive they are, the extent to which they are then mobilised to actually

prevent consumers from obtaining something of value from their interaction

with the Center, and the degree to which the latter can nonetheless override or

sidetrack all this. From this perspective, developed more fully as we turn to the

broader needs which consumers bring to the Gas and Petroleum Appliances PL

Center, in particular, a second reason advanced by Daily Necessities PL Center

staff, to explain why disputes arise, is of interest: "people may want to obtain

some emotional security through finding the cause elsewhere rather than criticis-

ing themselves".85 While this in itself may again not convince skeptics, sensibil-

ity to this factor may be easier to interpret as having a positive side. More

generally, we and others86 have been impressed by the genuine attempts of the

"veterans" in this Center to assist consumers in raising and resolving problems

with the products it deals with.

    Similarly, some cases categorised by the Gas and Petroleum Appliances PL

Center under category (b) or category (c) suPra are arguably PL Law cases, but

have not been categorised under category (a). Although not spelled out,

perhaps this is because they involve low value damage,87 or the claim seems

spurious from the outset,88 or some investigations reveal that liability will not

arise under the PL Law.89 A court, of course, might disagree with such assess-

ments. Thus, if we are interested in how many accidents giving rise to potential

PL Law claims are being dealt with by these and other Centers, we may have to

look beyond claims listed by them as "accidents", and include at least some of

those listed instead as "quality" claims. Even so, the combined total may still

ss Id.
86 Even, e.g., Nichibenren, ed., smpra note 80, at 80'81.
8'  See, e.g., 97/11-B.1 (old cooker, burned rice), 98/2-C.1 (gas grill sensor failed, frypan
 deformed). "97/11LB.1" refers to the first case reported under category (b) in the Gas and
 Petroleum          Appliances                    PL Center newsletter for the month of November 1997; cases
 mentioned below are coded similarly. All these newsletters are available from or through
 us on request; or directly from the Center, c/o                                     Gasu Sekiyu Kiki Kaikan, Kanda-cho 2-11,
 Chiyoda-ku, Tokyo 101.
88 affSeece

t'
ineg'g

c'

ia?.iii/a2n-tC,g2he(aletihg)hbOUr'S bathtub alleged to be emitting Iow frequency sounds

89 See, e.g.,.98/2-9.6 (user misuse = no causation, or at least comparative negligence:
 portable grill left in front of kerosene heater, grill gas cylinder exploded).
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seem low, both in absolute and relative terms.

   Again, however, vLre can take the analysis further. Some cases listed under

(c) may in fact have involved an accident, but the inquiries are framed in general

terms.90 Moreover, cases listed under categories (b), (c), and even sometimes

(d), can involve general enquiries (e.g. as to how }ong the usable life is of for the

product in question), but these quite frequently are precipitated by particular

problems with the product. These may, or more often may not, amount to a

defect under the PL Law at the stage of the initial or even a subsequent inquiry.

But the risk of accidents may often then have been identified, while the Gas and

Petroleum Appliance PL Centofs responses help to prevent them arising. At

that stage, claims under the PL may a}so be much more probable, and perhaps

more likely• to succeed. Other Center.q. we visited also found much of their work,

and their raison d'etre, to consist of such accident prevention activities.

   Many cases dealt with by the Gas and Petroleum Appliance PL Center,

furthermore, involve claims of arguably defective services provided, not covered

by the Pl.. Law. Such services include (i) installation;9i (ii) servicing;92 and (iii)

repair.93 Most obviously in the case of repairs, but a}so in some cases of

servicing, these cases could stem from defects in the product which might give

rise to PL Law claims. Until the Center has investigated, it cannot be sure.

But anyway, like other PL Centers, it sees its role as providing a forum for

consumers to air their compiaints and raise questions even in cases where the

only issue is the quality of the service provided, not the product itself. Even

where this is apparent, the Center continues to provide information to consumers

and/ormediatebetweenconsumersandmanufacturers. Theybecomeawareof

ge See,e.g.,94/4-C.I(companyaskingforinformationaboutcasesofaccidentsinvolvinggas
 applianceg. arising from using wrong gaE type and how to respond to this, especially the basic
 concepts and standards for paying solatia [presumably this is with a view to settiement of an
 actual accident, rather than just e.g. adding appropriate warnings to future products in the
 light of I)ossible risks as indicated by Center information]).
9i See, e.g., 98/3-B.6, 98/4-B.2 (new gas water heater and bath unit installed; claim for
 discoloured water; possibly water pipe problem), 98/4-B.3 (gas leak when rebuilding carport;
 told natural gas Ieak from pipes but possibly the result ofcarport rebuilding, gas bathtub unit
 checked and ok).
{7 See, e.g., 98/3-B.3 (Aco gag. air conditioner, serviceman said "these often leak C02''
 mistakenly thinking it was one of Bco's), 98/4-B.] (7-year-old gas water heater checked,
 woman told "lots of CO emitted and poor burning, you should change it"; while former was
 true, visit was not check-up but instead "general business service'' including sales promo-
 tion!).
`'3 See, e.g., 97/12-B.1 (pilot lamp on gas water heater cleaned), 98/3-B.5 (7 servicemen
                                                            ,98/4-B.4 responded to reported gas grill leak, no explanation to woman living on her own)
  (gas water heater cleaned after "water dirty", then cleaned again, total Yen 60,OOO).
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service providers as another potential source of liability, but more generally as

participants in an overall dispute resolution process. Thus, as well as active

consumer consciousness in a PL context, we begin to sense this in the broader

context of consumer services. That is important in Japan today, since com-

plaints have been increasing.9` That trend has led to proposals to enact legisla-

tion regulating both certain contract terms, drawing on the E.C. Directive on

Unfair Terms in Consumer Contracts (93/13/ECC of April 5, 1993), and the

process leading up to conclusion of consumer contracts.95 To parallel possible

changes in the substantive law, a range of possible consumer contract dispute

resolution procedures - in and out of "court" - is being investigated,96 more

systematically than for PL in the early 1990s. The role of industry associations

in resolving consumer service problems, then, may continue to expand.

    Another way in which PL Centers play an expanded role is by bringing

retailers into the dispute resolutiQn process. Retailers are only liable under the

PL Law in limited circumstances (see art. 2(3)). But, as is often also the case

in other jurisdictions with special PL legislation, they can still be liable under

other legislation. PL Centers sometimes actively advance the possibility of

retailerliability.97 Fromotherrecords,suchasgeneralrequestsforinformation

on how many accidents occur with a particular product,98 and from our inter-

views, we sense that the Center's role is often more restricted, but still provides

important information which consumers use, often in conjunction with informa-

tion from other sources (e.g. CLCs), to pursue claims against retailers. Of

course, retailers who pay out under such claims can initiate a chain of claims

leading back to the manufacturers, so it makes some sense for industry associa-

tions (almost completely associations of manufacturers, not retailers or interme-

9`  Veronica Taylor, Consumer Contract Governance in a Deregulating laPan, 27 VICTORIA U.
  WELLINGTON L.                 99 (1997).              REv.
95 See INTERIM REPORT BY THE CONSUMER POLICY COMMITTEE OF THE SOCIAL POLICY
 COuNclL (SuMMARy) (Economic Planning Agency, ed., January 1998); Tsuneo Matsumoto,
 "The Devel.opment and Future Challenges of Self-Regulation in Japan, with Special Regard
 to Electronic Commerce" (Paper presented at the 25th Aniversary Conference of the Adver-
 tising Standards Authority of New Zealand, April 1998).
96 gtiReAk.1.2i2ble.iiis2,2{,t,h,e9spmhaofTOsrtZ'has'iO.t24feg,",ZUi,Åí•.U."SDOi,Siph.%,'Ki.ZZ5eehS•."."8,fik..O.Sa,.KeTk.k.a.g.,i,Li,".",Y]9

9'  Eee, e.g., 98/2-A.3 & Comment (singer used together Aco portable cooker and Bco gas
 faYwli:edre)r. bOUght frOm same shop; latter's possible liability being investigated by Center's

98 See,e.g.,97/9-D.6.
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diaries) to get involved in interactions betvv'een consumers and retailers. But

the chain may often be broken, e.g. by exemption or limitation clauses protecting

manufacturersortheirgreatercommercialclout.99 Ratherthanjustbyimmedi-

ate industry/manufacturer self-interest, then, the Centers' involvement appears

driven more by a genuine concern for access to justice, although the overall

image for the product (including the distribution process - like the servicing

process) is probably also an important influence.

B. Often More Inquiries from Businesses and Public Bodies, Not

   "Consumers"
   A second feature that stands out from published data for most Centers is

that many inquiries are from "businesses" and "public bodies", rather than

"consumers". Exceptionally, the Automobile PL Advice Center received 68.80/o

of enquiries in 1996 from consumers, with only 8.80/o from businesses. More

representative is the Daily Necessities PL Center, with only 310/o of inquiries

recorded as from consumers; 400/o came from businesses, and 220/o from public

bodies. In 1997, the Gas Appliances PL Center recorded the following propor-

tions: 280/o,compared to 240/o and 340/o,respectively. The differing proportions

of business enquiries probably reflect differences in industry structure. The

Auto Center was established by a donation from an industry association consist-

ing only of Japan's 13 major auto manufacturers, each of which has Legal and

Technical Departments priding themselves on their knowledge of the law

(including the PL Law) and relevant technological issues. The Daily Neces-

sities PL Center deals everyday household use products, typically manufactured

by much smaller companies, which may not even have any iegally qualified

personnel, and may merely be licensing technology or otherwise have a quite

weak technological base. The Gas and Petroleum Appliances PL Center lies in

between, with some iarge manufacturers (gas utility companies, with depart-

ments or subsidiaries producing gas appliances for retail and industrial use) but

a}so some smaller manufacturers.
    Before concluding from the generally high proportion of business and public

body inquiries, however, that the Centers are primarily there for the benefit of

99 See generally Akio Morishima, Product Liability and Contract Between CorPorations: Tke
 1mpanese Situatio. n, in JAPANF.sE AiND DuTcH LAvLis CoMpARED l69, at 177-I78 (The Organiz-
 ing Committee of the Symposium, ed., 1992).

                                                  65 (3-4 e320) 1058



F26 65 Hosei Kenkyu (1999)

businesses themselves and/or the government bureaucracy, the published data

must be analysed more carefully. On the one hand, from the Gas and Petroleum

Appliance PL Center data for instance, it even appears that some of the cases

recorded as from "consumers" are in fact raised by "businesses".iOO As

mentioned in Part I, the PL Law does allow claims for consequential damage to

"business" property, so arguably these can be characterised as involving "con-

sumers" in a broad sense consistent with the PL Law. But then one should
       '
perhaps distinguish between "business consumers" and "individual consumers".

We suspect that such instances of miscategorisation may arise because the

claimant in the case, even if a business (e.g. a sole proprietorship or very small

business), is in a relatively weaker position vis-a-vis the manufacturer, in many

ways similar to an individual consumer. Again, this may be consistent with a

possible underlying reason for the expanded scope of damages claimable under

the PL Law. But if this is so, this should be disclosed more clearly in the

published data. In any event, however, clear instances of this type of mis-

categorisation - recording cases as from "consumers" when in fact they are

raised by "businesses" - do seem quite rare even now.

    On the other hand, at least some cases raised by a "business" arise in the

context of an actual dispute.iOi If left to fester, there is a good chance that

harmed "consumers" in such cases will eventually bring a claim to the Center

anyway, provided consumers know that the Center actively gets involved in an

openandfairmanner. Undersuchcircumstances,itbecomeswrongtoconclude
simply from the proportion of cases recorded as (initially) brought by "busines-

ses" that consumers are marginalised. Skeptics may question that realism of

the assumptions as to information about, and fair operation of, PL Centers. But

emerging evidence of results favourable to consumers even recorded as brought

by "businesses", at least at the Gas and Petroleum Appliances PL Center,i02

suggests that such blanket criticism would be misplaced.

   One reason why the assumptions seem more probable, and such results can

emerge, is precisely the involvement of other public bodies, particularly CLCs.

They are actively informing consumers of relevant industry based PL Centers,

iOO See, e.g., 97/9-A.2 ("industrial-use" gas dryer fire, damaged a rest home and harmed two
 employees).
iO'  See, e.g.,97/11-A.2,98/4-C.3 (probably).
i02  See, e.g., the resolution of the former case, id. (97/11mA.2).
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and often approach the Centers with particular disputes on behalf of the person

concerned.i03 In fact, CLCs' strong advocacy in particular cases may explain

some instances of rather arguable categorisation, where eg the Gas and Petro-

Ieum Appliances PL Center has recorded a case as coming from a "consumer"

despite mentioning "strong CLC urging" (which suggests that it should or could

have been categorised as a "government" initiated inquiry).'O` More generally,

there is considerable synergy betvLreen CLCs, which have advisors familiar with

how disputes typically emerge and how best to resolve them, quite familiar with

legal principles (or with or offering preferential access to expert advice), but

often less familiar with technological issues - a major strength of the industry

based PL Centers. Of course, there is a risk that this becomes just one-way

traffic, with CLCs getting information but "losing" complainants to PL Centers.

However the CLCs can themselves begin to build up industry-specific knowledge,

and the fact that they introduced complainants or forwarded requests to PL

Centers is almost invariably recorded (with manic Japanese bureaucratic "effi-

ciency") and so can be followed up.'05 Thus, similar to the way MITI seems to

have developed its ideas on how to encourage the development of PL Centers "in

the shadow" of the EPA and possibly other public bodies (like the Construction

Ministry), the PL Centers must operate "in the shadow" of the CLCs and other

public bodies.

    Yet, for this to occur in fact and this synergy not to turn into self-seeking

supra-bureaucratic informalism, consumers must be active participants in the

process. We think they are indeed fulfilling this role, in the ways they seek

information,i06 and pursue possible liability of service providers and retailers,i07

as well as claiming in recorded "accident" cases clearly covered by the PL Law

and possibly some "quality" claims (smpra Part II. A.). Involving CLCs,i08 often

i03 See, e.g., 98/2-A.4 (gas oven, "bum" marks on flOOr)• n
iO` See, e.g.,97/9-B.2 (gas oven installation problem, dispute "resolved'' in. Apri} 199I, but,now
 re-emerging since victim claims a resultant ongoing "sensitivity to chemicals syndrome ;see
 also Comment (para 2) of 97/9 Center newsletter).
'05 Especiallywhendisputes``re-surface'',asinsuPranote104(97/9-B.2). .
i06 See, e.g.,98/4-B.4 (dropped portable gas grill because scalded hand when trymg to remove

 cannister; queries about recalls, etc.). .'"' See also 98/3-A.1 (gas burner about to explode, burned hand; claimed inadequate instruc-

iostiO sneSe,fr e9gM.,SghsO/P4)e.1 (petroleum heater reignited after switch being turned off, first checked

 with CLC what accidents/complaints there had been e.g. with respect to poor quality
 petroleum).
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at different stages in the life (and rebirth) of a dispute,i09 can be seen as another

aspectofthis. Whilesomemayinterpretclaimants'approachestoagencieslike

CLCs for information, and as advocates, as a good example of "Confucian"

deference to a superior (the government), this also can be appraised more

positively as active - if not necessarily always "rational" - use of all available

resources in a protracted negotiation game.i'O

C. Very Few Formal Mediation Cases; Much More Direct Negotiation

    (and Informal Mediation)

    Adopting the latter interpretation casts new light on a third feature of all PL

Centers' operations so far. Very few number of cases have actually moved to

the stage of formal mediation procedures (various termed chotei, assen, saitei),

involving some or all of a pre-selected panel of experts (lawyers, scholars,

engineers, etc.). In 1996, the Automobile PL Advice Center had only six cases

which proceeded to that stage, of which four settled. Most other Centers had

fewer, constituting an even lower proportion of cases dealt with. Instead, the

vast majority of cases are resolved by less formal negotiations between con-

sumers and manufacturers. A first step is often to help the claimant identify the

manufacturer of the product in question. At this or some later stage, the

Centers may also provide some information in response to requests, or venture

some of its own and/or some advice. All, however, see the preferred goal as

consumers resolving their disputes to their satisfaction in negotiations with

manufacturers, and this process is the most common. The Automobile PL

Advice Center, for instance, received 348 complaints in 1996, and reports 323 as

having been resolved satisfactorily by negotiations between complainants and

the manufacturers.

    Here too, however, it is important to look more closely at the various roles

which PL Centers do or can play both in advancing negotiations through

providing information, and in more actively mediating between the parties,

albeit informally i.e. outside the abovementioned mediation procedures.'ii

From Gas and Petroleum Appliance PL Center cases, it is apparent that its role

i09 Like smpra note 104 (97/9'B.2).
iiO  For other instances of this, see, e.g., Tanase, smpra note 28, at 6617665.
ii'  See also Seikatsu Yohin PL Senta, ed., sblPra note 112 at 2.
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can be extensive, but also vary considerably. In some cases,ii2 the Center may

respond to a request for information,i'3 and then pursue negotiations with the

manufacturer -- almost as advocate for the consumer.'i` In other cases, it may

still pursue negotiations with the manufacturer, but seeking some temporary

solution.ii5 This can allow both parties to reassess options, sometimes still

assisted by the Center, for instance meeting with the claimant to investigate the

possibility of claiming under its fire insurance policy.'i6 In yet other cases, the

Center may limit itself to supplying information, but make it clear to one or both

sides that it is prepared to become actively involved in mediating the case if

called upon. As a result of these various approaches, informal settlements of

"accident" claims,ii7 and even "quality" claims are quite frequent,ii8 particularly

when insurance is involved'i9 or the claimant is also in business.'20 As such

settlements are publicised, particularly among industry association members,

and the Center's reputation as a vigilant and diligent participant - actual or

potential -- in claim settlement, negotiations begin to be conducted in its shadow

as well. As mentioned above, consumers in Japan seem to be motivated to

undertake such negotiations, and pursue them intelligently.

    Another salient aspect of dispute resolution involving PL claims suggests

the appropriateness of this palette of more informal mediation possibilities,

along with supply of information, to advance negotiations between the parties.

Monetary compensation is clearly an important factor.'2' But many claimants

quite clearly want more.i22

i'2 See, e.g.,97/9-A.1 (outdoor gas grill leaked [on three occasions!] when changing cannis-

 ter).
ii3 In this case (id.), prompted more by manufacturer mig.information after the complaint: see
 para. 1 of Comment in 97/7 Newsletter.
i'` Often, as in this case (id.), seemingly having formed a view as to the consumer's right to

 obtain redress.
ii5 See, e.g., 97/9-A.2 (rest home drier fire, got new drier installed).

ii6 As in this case (id.)•
ii' Seq e.g.,98/4LC.I (possibly).
'i8 See, e.g.,98/2-B.2; 98/2-B.3 (carport rebuilder and claimantsplit costs ofrepairing old gas

iigPiP ce'fS )'e.g., gs/3-A.2 (used portable grill, caught fire after put away, burned down half of

 small house rented for work, not yet insured).
'20 See, e.g., 98/2--A.7 (industrial fryer unit, safety cutoff feature not put "on" but anyway
                                                , sett}ement by replacing with powered by dry cell batteries in contravention of JIS standards
 another company's fryer unit but no payment of consequential damages).
'2i See, e.g.,97/12-A.2 (kerosene Ieaked into bathtub's water pipe, killing carp [perhaps for

  resale?], U.S.$025m claimed).
i2Z See, e.g., 98/3-B.6 (new gas oven installed, drilling hole for pipe without explanation,
  resulting in IOcm crack; after CLC intervened, claimant offered full repair, special discounts
  and solatium; but has refused).
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    First, they seek information, partly to help pursue their claims, but partly

because they think they are entitled to know. This is particularly important in

cases where a service has also been properly supplied. The claim is often that

the service was too expensive, especially when the product has broken down

again subsequently;i23 but a parallel or latent concern is that the product itself

may be unrepairable and unsafe (see also II.A. suPra). Either sense of being

wronged by is exacerbated when insufficient information is forthcoming. It lies

at the root of many recorded disputes, and is one form of redress sought.i2`

    Secondly, claimants often are motivated by a concern that the accident they

have suffered, or the problem they have with their product which they think

might lead to an accident, does not happen to others as well. So some strongly

urgethesupplieroftheproducttostopcarryingthatproductline.'25 Thissense

of responsibility for others is strong among those involved in local communities,

like the president of an apartment block association.i26 In a similar vein, we

were told in interviews at a number of Centers about cases being brought by

mothers on the part of their grown children!

    Sometimes claimants are motivated by personal pride, almost arrogance,

like the former university professor (with a Ph. D. in engineering) who disputed

a bill for U.S.$30 for checking and cleaning a pilot lamp on his 3-4 year old gas

water heater.i2' In this case, the dispute was probably brought about by poor

personal skills or a lack of convincing explanation when the servicing was

carried out, but it may also have been exacerbated by a lack of courtesy when

he first made his claim. Lack of sincerity (sei-i) appears often in records of

claims brought.i28 These more inchoate senses of being wronged bring with

them requests for apologies.i29

    The comparative importance of apology in Japan has been noted by

'23  See, e.g.,98/1.B-1, 98/4.B-4 (respectively, suPra notes 93, 106).
'2`  See, e.g., 98/3-B.1, 3, 5, 6 (see also Comment to 98/3 Newsletter).
i25  See, e.g., 98/3-A.1 (gas burner, was about to explode so thrown out the window, burning
 hand).
'26  See, e.g., 97/9-B.3 (many instances of bathtub heating breaking down, conducted survey,
 requested information from Center).
i2' See97/12LB.1•
'28  See, e.g.,98/2-A.6 (portable grill burned tablecloth etc (minimal amount?),but disturbed
 BloatCgnO[ieingCreii: Y,j'. of initial response from manufacturer, asking "didn't you put too heavy a

i29  See, e.g., 98/3.A-1 (gas burner thrown out of window), 98/2.A.3 (singer shocked by grill/
 cannister catching fire,                                 [meiwaku-kin] for "bothering her landlord" [see                   claiming solatium
 Comment in para. 2 of 98/2 Newsletter] as well as for her own shock).
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others.i30 But we think that this, and the other abovementioned features of PL

claims, will find resonance with empirical studies elsewhere as to what really

drives claimants invoking tort law.i3' It is important to stress that apology

without more tangible compensation wi]l almost never be enough in Japan:i32

that will Iack "sincerity". An example is the konnyaku jelly case settlement

mentioned at the outset (Part I), where both "profound apology" and Yen 50m

in damages were agreed on, whereas the company's conduct, following a direc-

tor's visit to the hospital when the child was still alive, was felt to have been

"insincere".'33 Yet such calls for moral vindication - along with other factors

like a proper hearing, a sense that the dispute is notjust about one individual but

involves a network of others (other clients, local communities), prompt supply

of relevant information, and so on - make disputes more amenable to a range

of more informal as well as more formal processes. This we see emerging in

valuable forms in PL Center dispute resolution, particularly in the Gas and

Petroleum Appliance PL Center.

D. An Interim Appraisal
   One of the premisses supporting the establishment of PL ADR institutions,

including industry-based schemes, was that various structural barriers to litiga-

tion would prevent valid claims being brought through the formai court system,

so more accessible means of dispute resolution would need to be made available

in more informal forums.i3` At least to those wedded to formal dispute resolu-

tion processes and classical (or neo-classical) liberal rights discourse as ideals,

even - or perhaps especially - in Japan,i3`a at least the more formal mediation

procedures provided by the PL Centers may seem preferable. For them, the

limited number of cases so far under these procedures, then, signal the failure of

i30 Hiroshi Wagatsuma & Arthur Rosett, The Implications of APology: Law and Culture in
 Jopan and the United States, 20 L.&Soc'\. REv. 461 (1986). . .
i3' Cf also David Engel, The Oven Bird's Song: Insiders, Outsiders, and Personal Injurzes zn an
                                         (showing how claims, especially to American Commblnity, 18 L. & Soc'y. REv. 551 (l984)
 courts, were made more by newcomers or outsiders to a community, and resisted or stig-
 matisedbyincumbentcommunitymembers). '
'32 See also Tsuneo Matsumoto, Comment in "Synthesis and Prospects: Concluding Remarks
 by Participants" 15 U. HAw. L REv. 764, 774-775 (1993).
i33 Sato, suPra note 1.
i34 NIRA, ed., suPra note 64.
i34a Adopting this perspective, see, e.g., Setsuo Miyazawa, For the Liberal Transformation of
 laPanese Legal Culture: A Reviezv of the Recent ScholarshiP and Practice, 6 ZJApANR 101
  (1997), especially at 104-8.
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these institutions. Our interviews and close analysis of the growing amount of

data from at least some of the Centers, however, suggest how these institutions

and the various actors involved in their activities are evolving. They are

developing new roles,i35 creating a rich mosaic of sometimes quite unexpected

interactions which renders problematic a prioritisation of more formal proce-

dures or a simple "input-output" calculus for appraising these institutions.'36 In

particular, we discover consumers actively engaging a range of actors and legal

as well as social norms, in a variety of forums substantially of their own

choosing. In these circumstances, the "remote control" function of PL ADR

Centers in helping consumers and other actors, such as businesses and CLCs, to

negotiate and renegotiate solutions or processes, among themselves, seems a

sensible way forward.i37

   More theoretically, such intermediate forums seem to be a feature of

complex industrialised societies today, which is increasingly a focus of attention

of legal theorists and policy-makers. They offer institutional frameworks to

help mediate the tension between the factual and the normative, identified by

Habermas and still being developed by others,i38 or at least provide functional

mechanisms for effective "system coupling" between individual, consumer asso-

ciations, business organisations, and the legal system.i39 An important specific

aspect of this, deserving more study, is how the discourse about product

"defects" often seems to be transformed by PL Center inquiry and dispute

resolution processes into a new and possibly more abstract level of discourse,

about product "safety". In legal norm setting, such as E.C. rules as to product

safety,'`e a similar trend seems to be quietly gaining momentum. Industry-

'35  As the Daily Necessities PL Center is well aware: see Seikatsu Yohin PL Senta, ed., smpra
 note 81, at 2.
'36  For more theoretical criticism of these tendencies, see Wada, suPra note 30.
'3'  Cf Ji Weidong, On Reflexive Mechanism of Law Trial JmPlementation in China, in WEGE
 ZEU JAPANISCHEN RECHT: FESTSCHRIFT KITAGAWA 753 (Hans Leser & Tamotsu Isomura,
 eds., 1992);Ji Weidong, The Chinese ExPerience: A Great Treasure-House for the Sociology of
 Law,     in SOCIOLOGY OF LAW IN NON-WEsTERN CouNTRIEs, 15, 17 (Masaji Chiba, ed., 1993).
'38  Jtirgen Habermas, BETwEEN FAcTs AND NoRMs (trans. Rehg, 1996). Cf Takao Tanase,
 Fuhofeoi Seleinin no Dotofeuteki Kiso [The Moral Foundations of Tort Liability], in GENDAf
 NO FUHOKOIHO - HO IVO RINEAr TO SEIKA 7SU SEKAI [CONTEMPORARY TORT LAW: THE IDEAL
 OF LAW AND THE LIFEWORLD] (Takao Tanase, ed., 1992).
i39  Cf. Gunther Teubner, AutoPoiesis and Steering: How Politics Profit from the Normative
 Surplus of CaPital, in AuToPOIEsls AND CONFIGURATION THEORy: NEW APPROACHES TO
 SOclETAL STEERING 127 (Roeland in `t Veld et. al, eds., 1993); see also Gunther Teubner,
 Altera Pars Audiatur: Law in the Collision of Discourses, in LAW, SoclETy AND EcoNoMy 149
 (Richard Rawlings, ed., 1997).
i`O  See, e.g., Hans-Wolfgang Micklitz, Product Liability and Product Safely - Standardisation
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based PL Centers may prove an important part of this, not only in Japan but also

in Europe and the U.S., where the interface between private and public law

norms (product liability law and administrative regulation) seems particularly

"uncoupled".'4i Such transformation processes have been highlighted as an

important feature to be nurtured in contemporary socio-legal systems, particu-

larly on the borderline between law and technology.i`2

    Nonetheless, from our analysis so far, we have also begun to identify some

existing or potential problems in operationalising such processes in the context

of Japan's industry-based PL ADR Centers, which we put forward here for

further debate as well. Firstly, and perhaps least controversially no matter

what one's theoretical perspective and approach to the the existing data, it seems

quite clear from the above discussion that Centers should break down more

information, more carefully. This should better expose the complex interac-

tions we have glimpsed arising among manufacturers, service providers,

retailers, PL Centers, consumers, and a range of public bodies.

    All such information should be publicly disclosed.i`3 This is in line with

legislative initiatives with respect to official information. Those initiatives,

along with continued pressure from consumer interests reinforced by enactment

of the PL Law, no doubt underpinned MITI's decision to disclose company

names etc. in some cases (256 out of 1017) beginning with its September 1997

Accident Report, which wil} also henceforth be published three times rather than

once annually.'" A related factor pushing towards better disclosure is expand-

ed discovery and interrogatory procedures under the amendments to the Code of

 and Certtiication: The EuroPean Challenge, TExAs INT'L. L.J. (forthcoming Paper presented
 at the Symposium on "Products Liability: Comparative Approaches and Transnational
 Litigation", February 19-20, 1998, University of Texas).
i`i See, e.g.,Timothy Zick, RePorting Smbstantial Product Safety Hazards Under the Consumer
 Product Safety /lct: The Products Liabilily Inte7face, 80 GEo. L.J. 387 (1991); Frances Zoilers
 & David Barry, A Regulation in Search of a Rationale: An EmPirical Study of Consumer
 Product Safety Acl Section 6(b) and its Effect on Information Disclosure under the Freedom
 of information Act, 43 ADMIN. L. REv. 455 (1991).
'`2 See, e.g., Karl-Heinz Ladeur, Post-Modern Constitutional Theo7y: A ProsPect for the Self-
                                                             Scientzfic                                                  Integration                                                          of Organising Society, 60 M.L.R. 691 (1997); Karl-Heinz Ladeur, The
 and Technological ExPertise into the Process of Standard-Setting According to German Law,
 in INTEGRATING SCIENTIFIC ExpERTISE INTO REGuLATORY DEclslON-MAKING 77 (Christian
 Joerges et al., eds., 1997).
i"3 Lawrence Repeta & Jody Chafee, fapanese Government lnformation: .tVezv Rules for Access
 - The ProPosed Information Disclosure Law: Status and U.S. FOJA Comparison (Japan
 Information Access Project Special Report, June 1998, also at <http://ww'w.unjc.org/jiap/
 specrtpts/joho.html>).
i" CHuNTIcHIS}{IMBuN,November5,19.97.
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Civil Procedure. These influences have already been expressly noted by some

PL Centers,i`5 or were mentioned in interviews and when making information

available to us. As is often so in Japan, as long as a critical mass develops,

informationdisclosureshouldthereforeimprove. However,informationshould

not be collated for the benefit primarily of industry association members. We

stress that this does not necessarily mean that Centers are doing this; on the

contrary, we have no evidence indicating they are discriminating by supplier

more limited information to non-industry parties. But it is clear that much

information disclosure remains too limited; the Gas and Petroleum Appliance PL

Center approach, refined in the light of preceding comments, should form a

minimum benchmark.

    In addition, however, there should be more attempt at follow-up to gauge

howconsumersexperiencetheirinteractionswithPLCenters. Randomsurveys

of those who initially made contact should be undertaken, as the Gas and

Petroleum Appliance PL Center hasjust started to do.'`6 We are hoping to get

involved in this and other survey research, but especially also in follow-up

interviews - here we should reiterate that we have heard only half (or maybe

two-thirds) of the story, and still need to hear more directly the voices of

claimants.

    Secondly, the Centers' role in trying to advance negotiations between the

parties themselves, largely by "remote control" through advice over the tele-

phone, needs to be reconsidered. Particularly in claims involving more "moral"

issues, face-to-face interaction may be more effective even than free (-dial)

telephone counselling and advice. It is important for dispute resolution agencies,

particularly one with multi-faceted roles like PL Centers, to show a human face.

In this sense, developing the ability to respond to questions through the internet

- while a useful next step not yet taken, unlike e.g. in the BBB Auto-line scheme

in the U.S.i`7 - will not be enough. One option is to establish branches in major

cities outside Tokyo, e.g. Osaka. Demarcation lines between various industry

associations have spawned perhaps too many different Centers. While they

'`5  See, e.g., Seikatsu Yohin PL Senta, ed., smpra note 81, at pl)
i46 See 94/4 Newsletter.
'`'  See <http://www.bbb.org/complaints/BBBautoline.html>. On the BBB, see briefly E.
 Johnson, Jr., et al., Access To lustice in the United States: The Economic Barriers and Some
 Promising Solutions, in I (Book 2) AccEss To JusTIcE: A WoRLD SuRvEy 913, 974 (Mauro
 Cappelletti & Bryant Garth, eds., 1978).
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may not be prepared to merge now that they are established in Tokyo, perhaps

they could join forces to set up branches together elsewhere. They should

compare geographical dispersion of their claimants, and the nature of such

claims. TheGasandPetroleumAppliancePLCenter,whichfindsitselfincreas-

ingly stretched when it gets a cluster of accident claims from different parts of

the country over a short period,i`8 could join with the Home Electronics PL

Center, for instance. This would also make it easier for consumers to take an

important step in resolving their disputes, namely sending the alleged defective

product to the Center - for gas appliances, this can be expensive unless one is

based near Tokyo.i49

   Thirdly, the Centers should develop structures to better insulate the finan-

cial and personnel resources required to run the Centers. Examples of this are

Banking Ombudsman schemes run by bankers' associations overseas, like in

New Zealand.'50 We have been impressed by the genuine dedication on the part

of those involved in the PL Centers, to resolving disputes in a balanced and

sympatheticmanner. ButsomeCentersaremuchbetterthanothers. Evenfor
the best ones, there is a potential problem of perception. However, this may not

be the crucial problem that some pro-consumer interests had perceived.i5i To

some extent we can rely on MITI or EPA to ensure the Centers remain reason-

ably fair, and the marginal improvement from such reform may turn out to be

minimal if we are correct in our view that consumers are often using Centers as

just one more resource among many others in negotiations with manufacturers

or a range of others to resolve their disputes.

   A related, and perhaps more important improvement, is to nonetheless

strengthen the formal mediation procedures offered by the PL Centers. In doing

so, however, the aim should be to complement and promote the more informal

processes we already see emerging, resulting in a more fluid overall system.i52

One way to strengthen the more formal procedures is to transform the mediation

procedure into (or add) an arbitration procedure, with awards binding on the

i48 See98/3Newsletter.
'`9 See, e.g., 98/2-A.8 (sent from nearby Chiba); of 98/2-A.2 (not clear if ever in fact sent from

 Osaka).
'50 See Nadja Tollemache, Taking the Ombudsman ConcePt into the Private Sector: Notes on the
 Banking Ombudsman Scheme in New Zealand, 26 VIc"roRIA U. WrELLINGTo7v L. REv. 233
 (.Z996).
iSi See, e.g., Nichibenren, ed., suPra note 80; suPra note 63.
i52 Wada, suPra note 30.

                                                  65 (3-4•310) 1048



F36 65 Hosei Kenkyu (1999)

manufacturersonly. ThereisaprecedentforthisalreadyinJapanintheoccurs

- interestingly, de facto i.e. from informal norms - with the traffic Traffic

Accident Dispute Resolution Center, established initially as a non-profit body,

financed by investment profits by compulsory insurance. Although decisions

rendered in cases before the most formal of its proceedings, before a panel of

independent persons (retired judge, lawyer, and legal academic),are not legally

enforceable by the individuals availing themselves of this Center, the insurance

companies almost invariably abide by its decisions. But so do the individuals,

partly because the legal precedents have become so predictable in this area, that

presumably they see no benefit in taking the case to court - they will get the

same or a similar judgment.i53 There is a precedent again in the New Zealand

Banking Ombudsman scheme, although proposals recently to adopt such a

scheme for Japanese banks have been met so far with deafening silence.'5`

    It is also the system in the BBB Auto Line scheme for auto defect disputes,

run by the Better Business Bureau in the U.S., to which all of the main Japanese

manufacturers are party.'55 This is ironic since the Automobile PL Advice

Center in Japan does not bind the same companies in its mediation procedure,

which is purely voluntary, and most of the products in question are presumably

the same cars! This may indeed reflect the power of (very) big business in

Japan to adopt a double standard, in its own interest, and the much lower threat

value that disgruntled claimants have in Japan compared to the U.S. - at least

in formal court proceedings. On the other hand, it may be that only the biggest

Japanese auto manufacturers are confident enough to stand by their products in

the U.S. under this scheme - and cannot afford negative publicity in not doing

so - whereas the other smaller manufacturers in Japan were less so, and thus

preferred the completely consensual procedure in the Automobile PL Advice

Center. But this example also highlights a potential obstacle to adoption of

iS3  See Tanase, smpra note 28, especially at 676rm678.
i5`  .See Tsuneo Matsumoto, Kokyafeu Man2oleza to Ginko Omzabuzuman Seido [Client Satisfac-
  tzon and the Banleing Ombudsman System], 26 GINKo JITsuMu 3 (1996); Tsuneo Matsumoto,
 Futsu no         Kaisha to shite no Ginko Sabisu [Banking Services as a IVormal ComPany], 1439
 KINyu HoMu JIHo 32 (1996). However, as those even passingly familiar with the successive
 scandals and poor economic performance still characterising Japan's financial sector will
 appreciate, it has remained mired in old ways and now faces a daunting restructuring of the
 financial system. See generally Luke Nottage, ToP Ten Changes and Continuities in
 laPaneseLawandSociety 1997,YEARBooK3:1997,611(N.Z.AssociationforComparative
 Law, ed., 1998),             also uploaded onto Luke Nottage's website at <http://www.law.kyushu-u.ac.
 jp/NIuke/topten.html>.
is5 Smpranotel47.
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such a one-sided arbitration scheme in a PL context in Japan: possible lack of

adequate third party institutions able to objectively determine cause of accidents

involving complex products like automobiles. It may be that the robust use of

courts and experts in the U.S. creates more such expertise, which can be used in

the BBB scheme to the satisfaction of manufacturers there; but that this has not

yet emerged in Japan. This rationale should be explored, however, and in all

relevant industries since it seems much less likely to apply to some (e.g. "daily

necessities" manufacture).

Igg. Cenciusions and l[PirectioRs for Further Research

   Despite such existing or potential obstacles to developing industry-based PL

ADR institutions which "fit" a complex industrialised society like Japan, both

normatively and functionally, we think such institutions can have an interesting

role both in Japan and further afield. We hope to have indicated how - in their

establishment, but especially in their operations so far - Japan's PL ADR

Centers do not represent mere bureaucratic informalism, nor even bureaucratic

informalism merged with industry informalism; rather, they include a significant

element of consumer informalism. Elsewhere we will develop further our

arguments and include more comprehensive data (particularly in Parts I.B., II.

arid III.),and we hope now to provoke comment and debate. Already, however,

we hope to have suggested a new paradigm - bureaucratic, industry, and

consumer informalism - for analysing civil dispute resolution more generally in

Japan in the late 1990s and beyond, a paradigm which transcends models often

developed in the 1970s and 1980s.

    Generally, our tentative analysis in Part I ties into the ongoing debate about

seemingly deep-rooted cross-border differences in regulatory style;i56 and, more

specifically, government-business relations in Japan. Ulrike Schaede for

instance, suggests that there remains significant continuity in those very inter-

twined relations because of (i) a tradition of elevating pragmatism above

principles, and (ii) institutional arrangements supporting "consultative capital-

ism" in Japan, such as semi-public think tanks, "regulatory intermediaries"

i56 See, e.g.,the introductory essay by Robert Kagan to the special issue on regulation, [1998]

 L. IN JAPAN.
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which look like private firms but which actually regulate an industry, and the

"old boy" (amakzadan') system.i5' This perspective invites a closer look at the

role of NIRA, for instance, in the process of establishing the PL ADR Centers,'58

and whether the industry associations for each can also be seen as institutional

arrangements of consultative capitalism.i59 Yet, as shown by the increasingly

vocal critique of amakudari relations and structural corruption (or increasing

perceptions of it),Japan is in considerable flux.i60 Underpinned by, and under-

pinning, these developments, new principles affecting the Japanese state have

been enacted and are being slowly bedded down.i6' As Schaede also points out,

from the late 1970s there was clearly a change from active bureaucratic control

towards reactive consultation and control, as regulatory capacity was challen-

ged by a more internationalised economy and so on.'62 Further changes since

the mid-1990s may be creating a new paradigm in state-business relations. Part

of that, furthermore, appears to be the growing role of consumers, and consumer-

ism itself.'63 This trend appears to be reflected, for instance, in the increasing

workload of CLCs throughout Japan.'6` As the opening of Eastern European

markets has shown, consumers can quite quickly learn to look out for themselves

- albeit often the hard way, sadly; in Japan, too, any pre-conceived image of the

perennially passive consumer therefore needs urgent reinvestigation.'65 This

process can be supported by important ongoing reforms in, and re-thinking of,

consumer law itself.i66 Such further analyses also promise to contribute to the

i5'  Ulrike Schaede, Change and Continuity in 1opanese Regzalation, 1 ZJAPANR 21 (1996).
i58 Smpra, text at note 64.
i59  Cf generally Ohashi, smpra note 77.
'60  See, e.g., the special issue on these issues in 43/8 HoGAKu SEMINA [August 1998].
i6i  See, e.g., Lorenz K6dderitzsch, Das nezae Verwaltungsverfahrensgesetz in laPan - Versuch
  einer ersten Bilanz [The New Administrative Procedure Law in Jmpan: A First AttemPt to
  Take Stock],           2 ZJApANR 131                      (1996);Ken Duck, Now That the Fog Has Lzfted - The lmpact
  of laPan's Administrative Procedures Laev on the Regzalation of Industnyy and Market Govern-
  ance, FoRDHAM INT'L. L. J. 1686 (1996). See also the new principles being hammered out in
 the context of official information disclosure: suPra note 143.
'62  Supra note 157, 21-24. See also suPra note 76.
i63  See, e.g. Luke Nottage, The StillBirth and Re-Birth of Product Liability in                                                           laPan: The
 Early 1970s versus               the Early 1990s, in ADApTATIoN oF LEGAL CuLTuREs (Johannes Feest &
 David Nelken, eds., forthcoming 1999: outline on file with us, and the editors of this journal).
i6`  See, e.g.,JCIC NEWS (1995T98,                         various issues), available through <http://www.kokusen.go.
 jp/jcic3/e-heilo.html>.
i65  Cf Thomas Wilhelmsson, Consumer Images in East and PVest, in RECHTSEINHEIT ODER
 RECHTSVIELFALT IN EUROPA? ROLLE UND FUNKTION DES VERBRAUCHERRECHTS IN DER EG.
 AND DEN MOE-STAATEN [LEGAL UNITy oR LEGAL DIvERslTy IN EuRopE? THE ROLE AND
 FUNCTION OF CONSUMER LAW IN THE EU AND EASTERN EuRopE] 53 (Hans-W. Micklitz, ed.,
 1996).
i66  Supra notes 94-96. See also the wide-ranging special issue on consumer Iaw in 1139
        [August, 1998]. JURISTo
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reassessment of the role of the individual in contemporary Japanese law and

society, although it must also be recognised that consumers face particular

barriers to promoting their interests in the world of law.

   More specifically with respect to the PL Centers, however, there are a

number of interesting areas for further research. The initial motivation of

some industry associations in setting them up, and the way in which they operate

them, may vary. Both aspects may depend on the type of product. For
instance, if some are already safe or can be readily made safer (e.g., because

they tend to involve mere manufacturing defects rather than design defects,

which require better corporate policies and judgement calls rather than isolated

failures to otherwise safe products), then the relevant PL Center may be more

balanced in its approach. Along these lines, for instance, Ramseyer suggests

that the existing safety of the products covered by voluntary insurance schemes

help explain why so few claims are brought and paid out on by the industry

associations running such schemes.i67 Yet this explanation cannot be the only

one in the case of the PL Centers, which cover a much wider gamut of products.

Another determinant may be the increased extent of harm if a product proves

defective, which may also related to the extent of background direct regulation

- hence, perhaps, the Gas and Petroleum Appliances PL Center may adopt a

particularlypositiveapproach. Thebackgroundregulatoryframeworkimpact-

ing on the product sector in question, moreover, may create more scope for

amakudari. This too must be investigated more closely in the case of each

Center and its parent association, as well as more generally.i68 Yet such

analyses should be sensitive to possible conflicting loyalties even for Center

officials previously involved in government bureaucracies, and focus on personal

and historical contingency,'69 as well as structural constraints on them such as

pressures for transparency from IVichibenren,i70 seemingly increasingly active

consumer organisations, the media, and so on. The actual roles of consumer

organisations and the media should also be more closely reviewed as to their

]67 CfRamseyer,supranote69. WearealsoendebtedtoSetsuoMiyazawaforraisingapoint
 along these lines.
i68 We thank Bryant Garth for this suggestion.
i69 See generally Bryant Garth, Culture and Legal TransPlants: Notes on the ImPor.t and ExPort
 of fu.aw and Legal Institutions, Paper presented at the workshop on "Adaptation of Legai
                            " held at the International Institute for the Sociology Cultures [Changing Legal Cultures III]
 of Law, Ofiati, June 25-27, 1998 (on file with us and the editors of this journal).

i7o Supra note 80.
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involvement when the PL Law was being enacted, and the Centers established.i7i

A comparative analysis of the media promises to be particularly interesting

given the key role for it identified by Michael McCann and others in framing the

PL debate in the U.S., and perceptions thereof.'72

    Their study also highlights the importance of the social construction of

knowledge, and hence teaches us about the need for a reflexive approach in the

study of social and legal phenomena. Although we have concluded by identify-

ing many directions for future research, we hope at least to have demonstrated

the importance of their lessons also - or perhaps particularly - in comparative

studies,i73 as well as providing some important points and an overall framework

for ongoing empirical work into the actual activities of Japan's new PL ADR

Centers.

i7' See generally, e.g., Motoharu Okada, Shinbun wa PL Ho o Do Tsutaeta Ka - Shohisha
  Mondai no Hodo o1zaiitsu Saseru Tame no Obeogaki [How Did the IVewspaPers Portray the PL
  Law? Notes Towards DeePening the ImParting of Consumer Issues], 1139 JuRIsTo 137 [1998]
  (although we should acknowledge his own admission that that analysis was based on
 reporting in the Asahi Shimbun, traditionally the least conservative of the main dailies);and
 Atsushi Omura, Shohisha Danleai no Katsudo - Seikyo o Chzashin ni [The Activities of
 Consumer Organisations: Focusing on the Seileyo], 1139 JuRIsTo 130 [1998]. Although we
 would accept that consumer activity is particularly well organised in the United States, and
 for a long time Japan's organisations remained very much in the shadow of regulatory bodies
  (at Ieast at their highest levels), in broader comparative perspective and in the light of
 Omura's study and other recent developments, it is increasingly unrealistic to marginalise
 their role in Japan. What is needed here, ideally, is a careful comparative study ofthe scale
 and sophistication of that undertaken by Cappelletti and others (smpra note 147), for the late
 1990s.
"2  Michael McCann, William Halton & Judith Aks, Media Framing of Products Liabilily
 Lawsuits and the Social Prodblction of Knowledge, Paper presented at the Annual Meeting of
 the Law & Society Association held at Snowmass Village at Aspen Colorodo, June 4-7, 1998
  (on file with us and the editors of this journal).
i'3  For a similar starting-point in a comparative research project into Japanese contract law
 and practice, see Luke Nottage, Contract Law and Practice in lapan: An AntiPodean
 ]PersPective - Revisited, 31 HIKAKuHo ZAssHI 55 [1998], expanding on and updating his
        (seven) in chapter                JAPAN: ECbNOMIC SUCCESS AND LEGAL SysTEM 197 (Harald Baum, ed.,
 1997).
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 Apgeepmdfix A: ff)ffedwaÅët ffiiabgRfity ILaw

      (Seigohzttstt Sekinin Ho, Law No. 85, I994 )

        Translated by IJ.uke Nottage (@1998).

Purpose

By setting forth the liability of manufacturers etc. for compensatory damages

for harm to a person's life, health or property due to defects in products, this law

aims to protect the harmed person, and thereby (motte) to contribute to stability

and improvement in consumer life (slzohi seikatszt) and to the sound development

of the national economy.

Article 2: Definitions

(1)

(2)

(3)

"Product":

 Manufactured or processed movables (dosan).

"Defect":

  The lack of safety a product ought to have, taking into account the

  nature of the product, its normally foreseeable manner of use, the

 time it was delivered, and al} other circumstances relating to the

  product.

"Manufacturer":

  1. Any person who produces, processes or imports a product as a

   business.

  2. Any person who presents its name, trade name, trademark or

   other mark ("presents its name etc.") on the product as its manu-

   facturer; or presents its name etc. on the product so as to create the

   mistaken impression that it is the manufacturer.

  3. Any person, other than those listed in paragraphs 2 and 3, vvTho

    presents its name etc. on the product and who can be recognised as

    the manufacturer in fact, considering the manner in which the

    product is manufactured, processed, imported or sold and other

    clrcumstances.

                                             65 (3-4•304) I042



F42 65 Hosei Kenkyu (1999)

Article 3: Product Liability

The manufacturer etc. shall be liable to compensate for damage arising from a

defect in a product which it has delivered and manufactured, processed, imported

or presented with its name etc. in terms of Article 2 (3) (2) or 2 (3) (3), and

whichinterfereswithanother'slife,healthorproperty. Provided,however,that

the manufacturer shall not be so liable for damage occuring only to the product

itself.

Article 4: Exemptions

(1)

(2)

Development Risks

The state of the scientific or technical knowledge (chiken), at the time

the mamufacturer etc. delivered the product, was such that it was not

possible to detect (ninshiki surza) that the product had a defect.

Component Manufacturing

Where a product is used as a component or raw material (genzairyo) of

another product, the defect has arisen solely (moPPara) because of

having followed the other product's manufacturer's instructions (shi'i)

regardi.ng design (settei),and the manufacturer etc. is not negligent with

respect to the defect.

Article 5: Limitations of Time

(I) The right to claim compensatory damages shall be extinguished by

prescription (7'ileo) if not exercised by the harmed person or the latter'

s legal representative within 3 years of the time such person or represen-

tative knew of the harm and the person liable for the damage. The

same shall apply after 10 years has elapsed from the time of delivery by

the manufacturer etc.

(2)
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       harm shows symptoms after a certain latency period, the period set

       forth in the second sentence of Article 5 (1) shall be calculated from the

       time such harm arises.

Article 6: Application of Civil Code

Unless otherwise provided for in this Law, the Civil Code (Law No. 89, 1896)

applies to the liability of the manufacturer etc. for compensatory damages due

to a defect in a product.
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  Appendix B: Reported Case Filings under the PL Law

     (As of October 1998. Thereafter this table will be kept updated at

        <http://www.law.kyushu-u.ac.jp/'"luke/pllawcases.html>.)

Sources:
.Toshimitsu Kitagawa, Ho to Giiitsu no Hashiwatashi o Sagntte: Saikin no

  Seizobzatsusekinin Sosho Kanren no Ugoki [Searching for a Bridge between
 Law and Technology: Recent Trends in PL Related Suits], [September, 1998]

 ENGINEERS 18.
."' Shohisha Kujo Shori Senmon Iinkai Jimushitsu, ed., PL SosHO ICHIRAIv

  [OVERvlEw OF PL SulTs] (unpublished, dated 30 June 1998).

.* Seikatsuyohin PL Senta, ed., HEIsEI 9-NEIvDo SEIKA7SU YOHIN PL CEN-
  TER IIGYO HOKOKUSHO [DAILY NECESSITIES PL CENTER REPORT OF
 ACTIVITIES FOR FIScAL 1997] (1998).
•Koka ga Dete Kita PL Ho [PL Law Having an Effect],CHUNICHI SHIMBUN,
 NOVEMBER 5, 1997.

NatureofSuit AmountClaimed Court DateSuit Numberof Result
(andUS$,atYen Brought Hearings
120):Breakdown* (asatend'97)*

1.Restaurant Yen91e,OOO($7583): Niigata 24/12/95 I4
ownercutfinger Yen10,OOOmedical DC

.opemngtea expenses;Yen (Nagaoka
drinkcontainer 350,OOOlost Branch)

earnings;Yen
50e,OOOnon-

pecuniaryloss
(iSSha2YO)

2.osteopath(?) Yen950,OOO($7917): Maebashi 18/11/96 6 ** 15/6/98:
poisonedby Yen650,OOOlost DC court-annexed

packedcutbacon earnings;Yen settlement-
wonatpachinko 200,OOOissharyo; solatium

parlour Yen100,OOO (mimaikin)
lawyers'fees paidafter

plaintiff

accepted
causality

dubiousand
abandoned
claimfor

.ISSha7:YO

3.Electric Yen51,OOO,OOO Sapporo 8/8/96(intort, 12

company ($425,OOO) DC underCivil
claimingagainst Code);11/96
pipeprocessing (amendedclaim
companyfor atthird

defectinsnow hearing:also
melting underPLLaw'

machines foronemachine
deliveredafter

1/7/95)
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4.12yearold Yen77OOOOOOTt OsakaDC l6/1/97 6

girldiedfrom ($641,667) (Sakai
poisoningfrome-• Branch)

157bacteria
allegedlyin

schoollunches

5.Restaurant Yen33,OOO,OOO SendaiDC 4/2/97 9

manager ($27s,eoo)

Eclaiming.from
Iimporterofraw

seaurchins'for
foodpoisoningof

23customers
6.25-year-old Yen7e,OOO($584) TokvoDCv 5/2/97(in 3

woman [claimedagainst ll1997wa SummaryCourt;
deve.lopedskin KaoCorp.] 7876] transferredto

troubleinhands, DCin3/97at
socouldn'tsleep Defendant

enoughfrom manufact-urer/
itchiness,after seller'srequest)

usingsynthetic
detergentin
kitchenfor2'

months
7.77-year-old Yen18,150,OOO KyotoDC 13/5/97 5

womankilled ($l51,250)

whilewaiting
forcar,byiron

carliftin
parkingbuilding

8.'Itchinessand Yen610,OOO($5083): Sendai 22/1/98 ** 7/5/98:

hearing claimingpurchase Summary first

difficultiesafter price,medical Court settlement
.uslngearcare

productbought
andused

expenses.,issivaryo,
andlawyers'fees'IagainstMedicFar

[1998wa
118]

underPL
Law,forYen

250,OOO

following East]
instructions,the
dayafterseeing

TVad
9,"Air Yen4,200,OOO ? 2/3/98 ?

conditioner ($3r),ooo)

installedin
leased

apartment
drippedwater
ontocomputer

plug;shortledto
lossofmuch t

dataandwork
delayedone

year
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Appendix C: PL CIaims Reported Since the Early 1990s

    (As of October 1998. Thereafter this table will be kept updated at

         <http://www.law.kyushu-u.ac.jp/'N•Iuke/plclaims.html>.)

Source:

PL Ho Nyusu (later retitled PL Ho/JoHo KoKAI Nyusu; both refered to here

as "PLN"), issues 1-29.

'Indicates there is commentary on the case in that issue, not a mere listing.

CaseNo.
(Reference)

[DateSuit
Brought/]Case

Citation&Court

Product&Details Defendant Result
(Reference)

1.A-1
(PLN1)

1991(wa)4761,
OsakaDC

TV,burneddownoffice:
claimedYen78m

National 29/3/94,DC:
awardedYen

44m(PLN12'==
PLN12)

2.B-1
(PLN1)

1991(wa)1715,
OsakaDC

TV,burneddownhouse,
grandma(83)died:claimed•Yen23m

National 9/94settlement:
Yen18m(PLN

15*)

3.C-1
(PLN1)

1991(wa)1716,
OsakaDC

TV,burneddownhouse,
daughter(25)died:claimed

Yen22m

Sharp 18/9/97DC:
awardedYen

11mperperson=:
22mintotal
(PLN26)i
settledon

appealtoHCfor
Yen65mi74

4.D-1
(PLN1)

1991(wa)1707,
OsakaDC

VideoDeck,halfofrented
apartmentburneddownor

waterdamaged,hadto
vacate:claimedYen10m

Victor 2/12/94
settlement:

mimailein(PLN
15*)

5.E-1
(PLN2)

l992(ha)1914,
OsakaSC

Lanciacar,suddenly
accelerated:argumentover
repaircost[YenO.38m,and

buyback]

Hakko
Karaunji

19/7/94,
settlement:

supplier
responsiblefor
repair,bought

backatYen1.6m
(originally5.4m,
x3/10years)

(PLN14*)
6.F-1
(PLN2)

[21/10/]1991
(wa)392,Otsu

DC

Pajerocar,wheelcameoff,
injuredetc.:claimedYen4.6m

againstmaker&garage

Mitsubishi;
Konoe

Mitsubishi
AutoSales

Co.

9/2/96,DC:
piaintifflost

(PLN16*=PLN
I6);18/9/98,
HC:loston

appeal(PLN26)
7.(PLN4) [12/1988]Osaka

DC
Telephone,infectedwith

cockroaches,lostbusiness
NTT 10/7/92,DC:

lost;appealedto
OsakaHC

i7`  Nihon Keizai Shimbun, October 7, 1998. Note that the plaintiff claimed a total of Yen 95.
  5m on appeal to the High Court, much higher than the Yen 22m claimed originally in 1991,
 presumably because of the intervening decision of the District Court awarding Yen 44m on
 a claim of Yen 78m                    (suPra, case 1).
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8.(I)LN4) [28/8/1991]Otsu Car,acceleratedwhen Honda
DC parking,slightlyinjured

9.(PLN5) [28/8/I991]OtEu Car,accelerated,driver
DC killed

10.G-1
(PLN5)

1991(ne)1266,
TokyoHC

Householdfungicide Johnson Appealfrom
28/3/92judgment
-6/7/94,HC:...

(PLN13)l
IO/4/97SC
judgment-

plaintifflost
(PLN24*=24?)

H.H-1
(*PLN5)

[6/12/]l9.91(wa)17463,TokyoDC Hairdye,damagedeye:
claimedYen13.5m

HelenCurtjs
Japan

3/3/94,
$ettlement(I'LN

12)

12.I-1
(PLN5*=L-

PLN6)

1992(wa)774 Plc>wingmachine,crushed
farmer(60)

Mitsubishi
Agricultural
Equipment

l[),.K-1
(l)LN5*=-

PLN7)

[26/le/]1990,NiigataDC Stepladder,collapsedand
farmerfelloff,injured

Sankyo
Aluminium

Kogyo

2/.3/98,

settlement:Yen
3m(PI-.N28'::

28)

]4,"J-l"
(PLN6)

1992(wa)1523,
TokyoDC

[Notspecified] Showa
Electric

15.E-2
(PLN6,)

Nd"goyaDC Hardcontactlenses,repeated
disintegratedwhenwashed:

Hoya 26/4/95,DC:
plaintifflost

c}aimedYenO.2mfor (PLN16)
replacementcostspaidto

retailer

16.J-l
(PLN7=-

[7/]1991(wa)
l928,Nagoya

Mountainbike,frontwheel
cameoff,boyinjured

Bridgestone 19/3/96
settlement;Yen

PLN7*) DC 2.5m(PLN19'=
PLN19)

]7.L-l
(PLN7)

[6/]1992(wa)10094,TokyoDC Bike,handlebarscameoff,Iinjured National
Jitensha

27/5/94,DC:Yen
O.25m(PLN113*)

Kogyo
l8.M-1 l992(wa)H828, Wordprocessor,ACcord Minolta

TokyoDC shorted,office/homehalf Cameraet
PLN16*) burneddown al,

I9.`'Ni-l"
(PLN8)

l9{2(wa)12963,
TokvoDCv

Whiteantpesticide,injured
neighbours

Sankvo
Shodok'uet

al.

20.N-1 19.94(wa)10320, Ceramicheater,burneddown Matsushita, 3/8/94
(PLNl3*= TokyoDC newhouse Morita settlement<PLN

PLN13) Denko,Daiei l4*)

21.(PLN [accident11/93] Car,burstintoflames,killed Nissan 10/94
14') driver settlement:

"reasonable
amount

satisfactoryto
-11partles
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22.(PLN 1986(wa)19.9, Babybed,babycaught Bed 27/10/94

15*) WakayamaDC betweenbedandmattress,
suffocated

subcontracter,
own-brander

settlement:
expressdeep

wholesaler, regret,ensure
SeihinAnzen neverrepeated,

Kyokai, Yen26m
Japanese

government

23.G-2 1992(wa)4216, Hairdye,injuredeye Riaru 27/2/97,DC:

(PLN15) NagoyaDC Kagakuetal. plaintifflost

24.I-2 1993(wa) Countertable,crushedbaby Nihon 25/7/95,DC:

(PLN15) 473/1993(wa) Hatsujo plaintifflost

278,Fukushima
DC

(PLN17)

25.K-2 1994(ne-o)742, Elevator,injuredwhenfoot Mitsubishi

(PLN15) SupremeCourt caughtindoor
26.L-2 1994(ne)1594, Automaticdoor,opened Kagoshima 29/3/96

(PLN15) TokyoHC suddenly,oldwomaninjured Kensetsu settlement:Yen
3m

27.M-2 1994(wa)1269, Golfclub,shaftcameoffand MizuHaku
(PLN15) OkayamaDC flewIOOmwhenpractising
28.N-2 1994(wa)534, Car,acceleratedsuddenly Mercedes

(PLN15) ShizuokaDC whenbackingoutofgarage, BenzJapan
hitconcretewallandwritten

off

29.0-2 1994(wa)3817, Newcar,accelerated JaguarJapan 18/2/98

(PLN15) TokyoDC suddenlyinparkinglot settlement:Yen
2.lm(PLN27)

30.P-2 1994(wa)4181, Tobacco:physicalandnon- Nihon
(PLN15) NagoyaDC pecuniaryharm Tobacco

Sangyo

3I.Q-2 1994(wa)24472, Commercialrefrigerator, SanyoDenki 4/10/96

(PLN15) TokyoDC burneddownshopgoods settlement:"not
full,butquite

acceptable
amount"(PLN

23*)

32.R-2 1994(wa)25143, Car,burstintoflames Mercedes 25/9/95
(PLN15) TokyoDC BenzJapan settlement(PLN

l7)

33.S-2 1994(wa)4182, Bench,child(8)caught, NagoyaCity 18/2/97
(PLN15) NagoyaDC brokeleg settlement(PLN

24)

34,T-2 1991(wa)811, Newgasgrill,burneddown Rinnai
(PLN15) OkayamaDC house

35.U-2 [7/94]1995(wa) Car,fanbeltbroke,power Toyota
(PLN17* 807,Okayama brakesfailed,injured

==PLN18) DC
36.V-2 Whiteantpesticide,injuries Kyatsu 22/7/96

(PLN18) thedayafterused settlement(PLN
21)

37.(PLN Car,motherandchild Nissan 13/6/96
20) poisonedbyCO settlement(PLN

20)
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:38.(PLN Car,burstintoflames, Domesticcar 16/5/96
21*) destroyed manufacturer settlement:85%

ofpurchaseprice
ofYen3.3m
(PLN21*)

39.(PLN Car,parents,child Car 6/96settlement
21*) hospitalisedbyCO manufacturer (PLN21*)

poisoning,dogdied

40.(PLN (viaOsaka Bike,frontwheeljammed, Bike Almostfull
2•5*) CLC) boyinjured manufacturer, settlement,

retailer including
isslztri7:yo(PLN

25*)

41.(PLN (viaHousing "SickBuildingSyndrome", Importer Settlement:Yen
25*) P'roductsPL dentistinjured 7m(PLN25')

Centeretc.)

42.Q-3 1997(wa)6774, Car,burstintQflames,driver Mercedes
(PLN26) OsakaDC burnedtodeath BenzJapan,

etal.

43.R-3 1997(wa)5e64, Carairbag,injuredwhen BMWetal.
(PLN26) OsakaDC didn'tinflateafterhitting

pylonstraighton
44.S-3 l997(wa)I0995, TVburstintoflames: Mitsubishi 28/12/97DC:

(PLN26) TokyoDC claimingYen2000m Denl<i plaintifflost

(PLN27)
45.(PLN KonnyakuJelly,child(6) 14/11/97

26*) suffocatedon29/6/9.6,died settlement:
17/7/96 .apology,Yen

50m<almestfull
claimamount,
havingdropped

Yen25m
issharvoclaim'

.slnceprompt
settlement)
(PLN26*)

46.N-3 l996(wa)5613, Motormower,bladeineye Maruyama
(PLN26) TokyoDC Seisakusho,

etal.

47.0-3 1994(wa)4776, Car,defectincylinderledto Automobile
(PLN26) NagoyaDC lossofpower,crashedinto Citroen

oncomingcar,similardefect
inothercarsand

manufacturerrecall

48.S-4 1997(wa)490:3, Lighter,explodedinbar, Tokai
(PLN28) NagoyaDC s.tafflightlyinjured,

pandemonium
t19.T-4 1996(wa)982, Bloodproduct,imported JapanRed

(PLN28) YokohamaDC withoutirradiation,patient Cross,
developedGVHDanddied hospital

50.U-4 199.6(wa)3758, Tropicalfishtank,burstinto Jacks
(PLN28) TokyoDC flames,officehalfdestroyed Prasupa

s'i.xvr.4 1{95(wa)214, Acidtreatingmachine, Uchiyama
(PLN,[28) SagaDC seaweedprocessorinjured Tekkosho

armwhenclutchdidn'twork
(onfirstdayofoperati()n)

L androllercontinuedrolling
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52.W-4 1995(wa)4179, Airplanelostbalancewhen Airbus

(PLN28) NagoyaDC attemptedtolandmanually, Industries,

butautopilotdidnDtcutoff China
Airlines

53.Y-4 1997(ne)495, Refrigerator,flamesemerged FujiKasai

(PLN28) SapporoDC fromitandtabletap, KaijoHoken,
home/barburneddown; etal,

insurancecompanyrefusedto
payclaimarguingthatarson

54.Z-4 1998(wa)664, Tobacco,seekingprohibition Phillip

(PLN28) NagoyaDC ofsalesandproductiondueto Morris
breachofArt.22ofthe

Constitution

55.a(PLN 1998(wa)2888, Soyabeanproteinfoodstuff, MikiShoji
28) TokyoDC recommendedtoatopy

suffererascure,developed
severeskindiseaseafter

eatingit

56.(PLN 1996(wa)2622, Car,smokeetc.emerged Checker 8/7/1998,DC:
29) TokyoDC whendriving,steeringwheel Motors, plaintifflost

froze,wentontoleftshoulder Gareji
andcrashedintolamppost, Itariaya

carheavilydamaged
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