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of the sea disputes” Virginia Journal of International Law, Vol.17 (1976), No.1, p.10. “Draft United

Nations Convention on the International Sea-bed Area”, .>.\.,>O. 138/25, General Assembly Official Records,
- Twenty-Fifth session, Supplement No. 21(A/8021), 1970, pp.130-176. , ,
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“Draft articles for a chapter on the settlement of disputes,” submitted by the. United States of America,
A/AC. 138/97, Gemeral Assembly Official Records: Twenty-Eighth session, Supplement No, 21 (A/9021),
Vol. 1T, 1973, pp.22-23.

“Australia, Belgium, Bolivia, Colombia, El Salvador, Luxembourg, Netherlands, Singapore and United
States of America: working paper on the settlement of the law of the sea disputes”, A/CONF.62/L.7, Third
United Nations Conference on the Law of the Sea (hereinafter cited as UNCLOSIN), Official Records, Vol.
II; pp.85-93.

RINR KXHIN e ore [REFKRIEUN ZeELVREK | QBRI NED R v oRRRENMEvLeal
T MECRKOIMMIVER OV DTRWRVL LWL e® (Louis B, Sohn, “Settlement of disputes arising
out of the law of the sea convention”, San Diego Law Review, Vol.12(1975), No.3, p.514. v

11. Exceptions and reservations to the dispute seltlement provisions

Alternative A

The provisions. of this chapter shall apply to all disputes relating to the interpretation and application of

this Convention.
Alternative B. 1 ‘ v
The dispute settlement machinery shall have no. jurisdiction to render binding decisions with respect to

the following categories of disputes:

(a) ~Disputes arising out of the normal exercise of regulatory or enforcement jurisdiction, except when

.- gross or persistent violation of this Convention or abuse of power is alleged, *

(b) Disputes concerning sea boundary delimitations between States,

(c) Disputes involving historic bays or limits of territorial sea.

(d) Disputes concerning vessels and aircraft entitled fo sovereign immunity under international law,

and similar cases in which sovereign immunity applies under international law.

51 (3 —4 = 133):593



(e) Disputes concerning military activities, unless the State conducting such activities gives its express
consent. .
ORI

Am.v ...............
Alternative B. 2 .
The  dispute settlement machinery shall have no jurisdiction with respect to the following categories of

disputes:

(a) Disputes arising out of the normal exercise of discretion by a coastal State pursuant to its regu-
latory and enforcement jurisdiction under this Convention, except in cases involving an abuse of
power, *

(b) Disputes concerning sea boundary delimitations between adjacent and opposite States, including

' those involving historic bays and the delimitation of the adjacent territorial sea,

(c) Disputes concerning vessels and aircraft entitled to sovereign immunity under international law,
. and ‘similar cases in which sovereign immunity applies under international law. .~

(d)- Disputes concerning military activities, unless the State conducting such activities gives its express
. consent,,

T(€)  rereieneenees

(£)  ieereerineenne .
Alternative C. 1

1. In ratifying this Convention, acceding to it, or accepting it, a State may declare that it does not

_accept the jurisdiction of the dispute settlement machinery to render binding decisions with respect to

one or more of the following categories of disputes: ‘
(a) Disputes arising out of the normal exercise of regulatory or enforcement jurisdiction, except when

51 (3—4 +134) 594
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-gross or persistent violation of this Convention or abuse of power is alleged. *
(b) . Disputes concerning sea boundary delimitations between States.
(c) Disputes involving historic bays or limits of territorial sea,
(d) Disputes concerning vessels and aircraft entitled to sovereign immunity under international law,
and similar cases in which sovereign immunity applies under international law,
- (e) Disputes concerning military activities, unless the State conducting such activities gives its express
-consent.
() ereevrerennnnnn
2. If one of the Contracting Parties has made such a declaration, any other Contracting Patry may enforce
- the same exception in regard to the Party which made the declaration. -
Alternative C. 2 _
1.-In ratifying this Convention, acceding to it,. or accepting it, a State may declare that it does not
-accept the jurisdiction of the dispute settlement machinery with respect to one or more of the following
- ~categories of disputes:. -
" (a) Disputes arising out of the normal exercise of discretion by a coastal State pursuant to its regu-
latory and.enforcement jurisdiction under this Convention, except in cases involving an abuse of
. power. * - _
(b) Disputes concerning sea boundary delimitations between adjacent and opposite States, including
_those involving historic bays and the delimitation of the adjacent territorial sea,
(c) Disputes concerning vessels and aircraft entitled to sovereign immunity under international law,
-.and similar cases in which sovereign immunity applies under international law.
(d) Dispuites concerning military activities, unless the State conducting such activities gives its express
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~...consent.

(€)  rrererseinanes

(£)  wroversneenens
2. If one om the Oosﬁmoﬁsm Parties has made wcow a declaration, any other Oozﬁmoszm Party may enforce

the same exception in regard to the Party which made .the declaration.

*me precise drafting and implications of this exception will require further examination in the light of
the substantive provisions of this Convention.: . o
cw%%wowfﬁwiﬁﬁaﬁﬁﬁmﬁ%%ﬂ®ﬁ%®ﬁﬁ_E@£$Egﬁi@f.:%fﬁtl_O_Eiﬁﬁﬁ
ﬁwﬂawxX%czj&@ﬂ%ﬁ%ﬁﬂm%#aﬁﬁéiTc%ia
8.: Local remedies
Alternative A.

--A Contracting Party which has taken measures alleged to be contrary to this Oosﬁwzﬁo: shall not ,cm
entitled to object to a request for submission. of dispute to the dispute settlement procedure under this
chapter solely on the ground that any remedies under its domestic law have not been-exhausted.
Alternative B. 1.

The Contracting Parties shall not be entitled to submit a dispute to the dispute settlement procedure
under :this chapter, if local remedies have not been previously exhausted, as required by international law.
Alternative B,2 =~ - o : : IR _ = S
1. In the case of a dispute relatinig to the exercise by the coastal State of its enforcement jurisdiction in

accordance with this Convention, the occasion subject matter of which, according to the domestic law

of the coastal State, falls within the competence of its judicial or administrative authorities, the coastal

State shall be entitled to request that the submission of the dispute to the means of dispute settlement

provided for-in this chapter be delayed until ‘a decision with final effect has been pronounced, within
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a reasonable time, by the competent authority.

2. In such a case, the party to the dispute which desires to resort to the procedure for dispute settlement
provided for in this chapter may not submit the dispute to such procedure after the expiration of a
period of one year from the date of the aforementioned decision.

3. When the case has been submitted to the settlement procedure under this chapter, the party challeng-
ing the findings of fact by the judicial authorities of the coastal States shall bear the burden of
proof,

(©) Sd.Gp/2nd Session/No. 1/Rev.5, 1 May 1975, Reproduced in International Legal Materials, Vol. XIV, No.3.

p. 762. _

() A.O. Adede, “Settlement of disputes arising under the law of the sea convention”, American [fournal of

International Law, Vol.69(1975), No. 4, pp.813-816.

(o0) ™ M —ac —"NHIR | P

ARTICLE 17*

1. When ratifying this Convention, or otherwise expressing its consent to be bound by it, a State may dec-
lare that, with respect to any dispute arising out of the exercise by a coastal State of its exclusive ju-
risdiction under this Convention, it limits its acceptance of some of the dispute settlement procedures
specified in this Convention to those situations in which it is claimed that a coastal State has violated
its obligations under this Convention by:

(a) interfering with the freedoms of navigation or overflight or of the laying of submarine cables
or pipelines, or related rights and duties of other States;

(b) failing to have due regard to other rights and duties of other States under this Convention;

(c) not .m@v_ﬁsm international standards or criteria established by this Convention or in accordance

.Qmamizrw or
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(d)- abusing or misusing the rights conferred upon it by this Convention (abus ou detournement de
pouvoir) to the disadvantage of -another Cortracting Party:

2. If one the parties to a dispute has made such-a declaration and if the parties to a dispute are not in
agreement as' to ‘whether the dispute involvés a violation of this Convention specified in the preceding
Umwmmwmg, this preliminary question shall be submitted to decision by the tribunal having jurisdiction
under - Articles 9 and 10 of this Convention.

3. Whether or not it has made a declaration under paragraph 1 of this Article, a State may declare, when
ratifying this Convention; or otherwise mwimwmgm its consent to be bound by it, that it does not accept
some [or all] of the procedures for the settlement of Emvsﬁmm specified in this Oos.«omﬁos with ammvmoﬁ
to one or more of the: following categories of ‘disputes:

" (a) - Disputes arising out of the exercise of discretionary rights by a coastal State pursuant to its

regulatory and m:moaomBosﬁ jurisdiction under this Convention, except in cases involving an abuse
of power, -~ .

~(b) Disputes concerning sea boundary delimitations between adjacent States, or those involving historic
bays or titles, provided that the State making such a declaration shall indicate therein a regional or
- other third-party procedure, [whether or not] entailing a binding decision, which it accepts for the
-settlement of these disputes.

(¢) Disputes concerning military activities, including those by government vessels and aircraft engaged
" in non-commercial service, but law enforcement activities pursuant to this' Convention shall not be
~‘considered military activities, -

(d) Disputes or situations-in respect of which the Security Council of the United Nations is exercising
" the functions assigned to it by the Charter of the United Nations, unless the Security Council has

determined’ that specified proceedings under this Convention would not interfere with the exercise of
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~such functions in a particular case.

s N

4. A Contracting Party, which has made a declaration under paragraphs 1 or 3 of this Article, may at
any time withdraw all or part of its exceptions.

5. If one of the Contracting Parties has made a declaration under paragraphs 1 or 3 of this Article, any
other Contracting Party may enforce the same exception in regard to the Party which made the decla-

ration.. ,
*The precise drafting and implications of this Article, in particular of paragraph 3(a), will require

further examination in the light of the substantive provisions of this Convention,
A N R o B IR @ R I N B 0B HEBRTECIH & 0oV DitFH QEE Q49 MR O Hh
S Q0UN RO HIRE | RPNE QEMEERERIUR Tued) | 0 BB SNt INIKUE M
%0° “Canada, India, Kenya and Sri Lanka :draft articles on fisheries”, Article 13, A/AC.138/SC. Ii/L. 38.
“Ecuador, Panama and Peru : draft articles on fisheries in national and international zones in ocean space”,
Article F, A/AC.138/SC. 11 /L.54, General Assembly Official Records: Twenty-Eighth Session, Supplement
No.21(A/9021), Vol. I, pp.82-84, and pp.107-109.
N A —NXHIER | Bl |
ARTICLE 14
1. In the case of a dispute between two or more Contracting Parties relating to the exercise by a coastal

State of its enforcement jurisdiction in accordance with this Convention, or relating to its exercise of
jurisdiction over resources in the economic zone, a Contracting Party shall not be entitled to submit a
dispute ‘to the procedure specified in Articlés 9 and 10 of this chapter, if local remedies have not been

previously exhausted as required by international law.
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- 2. In any other dispute relating to the interpretation and application of this Convention, a Contracting Party
which has taken measures alleged to be contrary to this Convention shall not be entitled to object to
the jurisdiction of the tribunal under Articles 9 and 10 of this Chapter solely on the ground that local
remedies have not been-exhausted as required under international law. : o

(=) “Informal Single Negotiating Text”, Part IV, presented by the President of the Conference, A/CONF,

62/WP. 9, UNCLOS 1, O/ficial Records, VOL.V,pp.111-122,

(8) “Memorandum by the President of the Conference on document A/CONF.62/WP.9,” A/CONF.62/WP.9/

Add. 1, ibid., p. 124. .

(3D # | i SEmEISEER | <K
Article 18

®

1. Nothing contained in the present Convention shall require any Contracting Party to submit to

- the dispute settlement procedures provided for in the present Convention any dispute arising out of the
exercise by a coastal State of its exclusive jurisdiction under the present Convention, except when it
1s claimed that a coastal State has violated its obligations under the present Convention: (i) by
interfering with the freedoms of navigation or overflight, or the freedom to lay submarine cables and
pipelines, or related rights and duties of other Contracting Parties; (ii) by refusing to apply international
standards or criteria established by the present Convention or -in accordance therewith, provided. that
the international standards or criteria question shall be specified.

2. When ratifying the present Convention, or otherwise expressing its consent to be bound by it, a
Contracting Party may declare that it does not accept some or all of the procedures for the settlement
of disputes specified in the present Convention with respect to one or more of the following categories
of disputes:

(a) Disputes arising out of the exercise of discretionary rights by a coastal State pursuant to its
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regulatory and enforcement jurisdiction under the present Convention;

(b) Disputes concerning sea boundary delimitations between adjacent Sataes, or those involving historic
bays or titles, provided that the State making such a declaration shall indicate therein a regional or
other third-party procedure, entailing a binding decision, which it accepts for the settlement of these
disputes; _

(c) Disputes concerning military activities, including those by Government vessels and aircraft engaged
in non-commercial service, it being understood that law enforcement activities pursuant to the
present Convention shall not be considered military activities;

(d) Disputes in respect of which the Security Council of the United Nations is exercising the functions
assigned to it by the Charter of the United Nations, unless the Security Council has determined
that specified proceedings under the present Convention would not interfere with the exercise of such
functions in a particular case,

3. If the parties to a dispute are not in agreement as to the applicability of paragraphs 1 or 2 to a
particular dispute, this preliminary question may be submitted for decision to the tribunal having
jurisdiction under articles 9 and 10 of this chapter by application of a party to the dispute.

() A.O. Adede, “Prolegomena to the disputes settlement part of the law of the sea convention”, New York

University Journal of International Law and Politics, Vol.10(1977), No. 2, pp. 263-264.

() & | iHKEREIRER | B

Article 14 . _

1. In the case of a dispute between two or more Contracting Parties relating to the exercise by a coastal
State of its exclusive jurisdiction under the present Convention, a Contracting Party shall not be entitled
to submit such dispute to the procedure specified in articles 9 and 10 of this chapter, if local remedies

have not been exhausted as required by international law.
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2.- In any other dispute relating to the interpretation or - application of the present Convention, a Con-
tracting Party which has taken measures alleged to be contrary to the present Convention shall not be
‘entitled to object to the jurisdiction of the tribunal or the Court under articles 9 and 10 of this chapter
solely on the ground that local remedies have not been exhausted as required under international law.

Ny o+ UNCLOS M, Official Records, Vol.V. p.11.

B2~ 2 ibid. pp.12-13.

Nl =7 ibid., p.34.

N X NN’ ibid.,. p.28.

tw=—""1ibid., p.19, Hax M=M=’ ibid.,, p.52.

Bl R -ibid., p.34, ™NnN 7 ibid., pp.35~36.

R~ 2NN ibid., p.48.

H2-~ N7 ibid.,. p. 13.

R4+ ibid., pp.50-51.

Y=NMN" ibid., p.51.

Adede, . op. cit. Prolegomena, pp.269-278.

“Informal single negotiating text (Rev.1)”, Part 1V, >\OOZm 62/WP.9/Rev. 1, UNCLOS W Official Records,

Vol. V, pp. 185~201. N QR4 X +12" EHHGHEN 0 Do v I N DO VER W L RIER” N FItwe . [HY

K | KRR~ zE) ] Q| BAOMRNEM PV VEDEER L0000’

A KR | S RERELER | <&

Arlicle 18, Exceptions

1. Nothing contained in the present Convention shall empower any Contracting Party to submit to the
dispute settlement procedures provided for in the present Convention any dispute in relation to the

exercise of sovereign rights, exclusive rights or exclusive jurisdiction of a coastal State, except in the

51 (3—4 = 142) 602



BHBREKIRIC B 1 3 BESFONED ERN)

. following cases:

~(a) when it is claimed that a coastal State has violated its obligations under the present Convention
by interfering with the freedom of navigation or overflight, the freedom to lay submarine cables or
pipelines or by failing to give due regard to any substantive rights specifically established by the
present Convention in favour of other States;

(b) when it is claimed that any other State, when exercising the aforementioned freedoms, has vio-
lated its obligations under the Convention or the laws and regulations enacted by a coastal State in

- conformity with the present Convention; or

(¢) when it is claimed that a coastal State has violated its obligations under the present Convention
by failing to apply international standards or criteria established by the present Convention or by a
.competent international authority in accordance therewith, which are applicable to the coastal State
and which relate to the preservation of the marine environment, provided that the international
standards or criteria in question shall be specified.

2. When ratifying the present Convention, or otherwise expressing its consent to be bound by it, a
Contracting Party may declare that it does not accept some or all of the procedures for the settlement
of disputes specified in. the present Convention with respect to one or more of the following categories
of disputes:

(a) disputes concerning sea boundary delimitations between adjacent or opposite States, or those
involving historic bays or titles, provided that the State making such a declaration shall indicate
therein a regional or other third party procedure, entailing a binding decision, which it accepts for
the settlement of these disputes;

(b) disputes concerning military activities, including those by government vessels and aircraft engaged
in non-commercial service, it being understood that law enforcement activities pursuant to the

51 (3—4 +143) 603



present Convention shall not be considered military activities; and

(c) disputes in respect of which the Security Council of the United Nations, while exercising the
functions assigned to it by the Charter of the United Nations, determines that specified proceedings
under the present Convention interfere with the exercise of 'such -functions in a particular case.

3. If the parties to a dispute are not in agreement as to the applicability of paragrphs 1 or 2 to a particular
dispute, this preliminary question may be submitted for decision to the forum having jurisdiction under
mwmoﬁ.mm 9 and 10 of this Chapter by application of a party to the dispute.

Q) EFCHEN HLEFERSEOEEIULSOEBIN 0L M-0" B | IHKV L [EHEQHSEIEE S LN R0k
R | B VRV S LR B XERRv: IEhEOHEDER QBRI EHIERImEEo LN

iR (R | B0 ] VRO PEKWEL P Lo .
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Article 14, Local remedies

1. In the case of a dispute between Contracting ‘Parties relating to the exercise of sovereign rights,
exclusive rights, or exclusive jurisdiction of a coastal State, a Contracting Party shall not be entitled to
submit such dispute to the procedure specified in articles § and 10 of this Chapter, if local temedies
have not been exhausted as required by international law,

2. In any other dispute relating to the interpretation or application of the present 00:3369 a Contracting
Party which has taken measures alleged to be contrary to the present Convention' shall not be entitled

to object to the jurisdiction of the appropriate forum under articles 9 and 10 of this Chapter solely on
the ground that local remedies have not -been exhausted as reguired under international law.

3. The provisions of this article shall be without prejudice to the provisions of article 18.
(8) “Revised single negotiating text”, part IV, A/CONF. 62/WP.9/Rev.2, UNCLOS 1. Official Records, Vol,
VI, pp. 144-155.
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Article 17, Limitations on applicability of section 2
1. Disputes relating to the exercise by a coastal State of sovereign rights,  exclusive rights or exclusive
jurisdiction recognized by the present Convention shall be subject to the procedures specified in section

2. only in the following cases: .

(a) When it is claimed that a coastal State has acted in contravention of the provisions of the present
Convention in regard to the freedom of navigation or overflight or of the laving of submarine cables
and pipelines and other internationally lawful uses of the sea related to navigation or communication; or

(b) When it is claimed that any State, in exercising the aforementioned freedoms, has acted in contra-
vention of the provisions of the present Convention or of laws or regulations enacted by the coastal
State in conformity with the present Convention and other rules of international law not incompatible
with the present Convention; or | ,

(¢) When it is claimed that a coastal State has acted in contravention of specified international stand-
ards or criteria for the preservation of the marine environment or for the conduct of marine scientific
research, which are applicable to the coastal State and which have been established ,v% the vammmdﬁ
Convention or by a competent international authority acting in accordance with the present Conven-
tion; or

(d) When it is claimed that a coastal State has manifestly failed to comply with specified conditions
established by the present Convention relating to the exercise of its rights or performance of its
duties in respect of living resources, provided that in no case shall the sovereign rights of the
“coastal State be called in question. .

2. Any dispute excluded by paragraph 1 may be submitted to the procedure specified in section 2 only

with the express consent of the coastal State concerned. | .
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3. Any disagreement between the parties to a dispute as to the applicability of this article shall be decided

in accordance with paragraph 3 of article 10.
) Adede, op.cit. Prolegomena, p.306.
(R) “Informal composite negotiating text”, A/CONF. 62/WP.10, UNCLOS W Official Records, Vol. W, pp.1

~63. : | .

() BTHEER |-R_1<K

Article 296, Limitations on applicability of this section .

1. Without prejudice to the obligations arising under section 1, disputes relating to the excercise by a coastal
State of sovereign righs or jurisdiction provided for in the present Convention shall only be subject to the
procedures specified in the present Convention when the following conditions have been complied with:
(a) that in any dispute to which the provisions of this article apply, the court or tribunal shall not

call upon the other party or parties to respond until the party which has submitted the dispute
has established prima facie that the claim is well founded;
(b) - that such court or tribunal shall not entertain any application which in its opinion constitutes an
- abuse of legal process or is frivolous or vexatious; and
(c) that such court or tribunal shall immediately notify the other .vmiw to the dispute that the dispute

has been submitted and such party shall be entitled, if it so desires, to present objections to the
" entertainment of the application.

2. Subject to the fulfilment of the conditions specified in paragraph 1, such court or tribunal shall have
jurisdiction to deal with the following cases: | |

. (a)- When it is alleged that a coastal State has acted in contravention of the provisions of the present

‘Convention in regard to the freedoms and rights of navigation or overflight or of the laying of

- ~submarine cables and pipelines and other internationally lawful uses of the sea specified in article 58; or
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(b) When it is alleged that ms%.mﬁmﬁo in exercising the mwcﬁmﬁmszosmm freedoms, rights or uses has
‘acted in contravention of the provisions of the present Convention or of laws or regulations established

- by the coastal State in conformity with the present Convention and other rules of international law
not incompatible with the present Convention; or

(c) When it is alleged that a oomwﬂ& State has acted in contravention of specified international rules
and standards for the protection and preservation of the marine environment which are applicable to

the coastal State and which have been established by the present Convention or by a competent
international organization or diplomatic conference acting in accordance with the present Convention.

3. No dispute relating to the interpretation or application of the provisions of the present Convention
with regard 8 marine scientific research shall be brought before such court or tribunal unless the
conditions specified in paragraph 1 have been fulfilled; provided that:

(a) when it is alleged that there has been a failure to comply with the provision of articles 247 and
254, in no case shall the exercise of a right or discretion in accordance with article 247, or a
decision taken in accordance with article 254, be called in question; and

(b) the court or tribunal shall not substitute its discretion for that of the coastal State.

4. No dispute relating to the interpretation or application of the provisions of the present Convention
with regard to the living resources of the sea shall be brought before such court or tribunal unless the
conditions specified in paragraph 1 have been fulfilled; provided that:

(a) when it is alleged that there has been a failure to discharge obligations arising under articles 61,

" 62,69 and 70, in no case shall the exercise of a discretion in accordance with articles 61 and 62 be
called in question; and

(b) the court or tribunal shall not substitute its discretion for that of the coastal State; and

- (¢) in no case shall the sovereign rights of a coastal State be called in question.
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- 5. Any dispute excluded by the previous paragraphs may be submitted to the procedures specified in
v section 2 only by agreement of the parties to such dispute, _
i (8) “Memorandum by the President of the Conference on document .>\OOZTJ 62/WP.10”, A/CONF. 62/WP,
; 10/Add. 1, UNCLOSII Official mmgw&ﬁz\o& VI, p.70. _
(8) Adede, op. cit. Prolegomema, pp.316-317.
(5) HEHHRERI VY BHEKEEOBENRFORK (R ] V) QEEFREHNQ o MFEEQ R HERS
BEEH O VERUSeVVREREWLV S R T PEIERT &8 1 OKIE)” D& BEnkivy SynRingi
W{EP e AIAN R BE R EFEQHKMN 4o KbeU L o | B sHim QB (1 1<<¥EE) Yookl
HoMLR HERREHORFRR! IRIKK L ER WL BN N0 FKIG N O 5 VoI -6 0 0 VR
A rQ°
(8) Tk | RE¥
Article 294, Exhaustion of local remedies
Any dispute between States Parties relating to the interpretation or application of the present Convention
may be submitted to the procedures provided for in this section only after local remedies have been
exhausted as required by international law.
(B) Mycon H. Nordquist & Choon-ho Park ed., Reports of the United States Delegation to the Third United
Nations Conference on the Law of the Sea (1983), The Law of the Sea Institute, occasional paper No. 33,
pPp. 183-184. Bernard H. Oxman, “The Third United Nations Conference on the Law of the Sea: The 1977
New York session”, American Journal of International Law, Vol.72(1978)No. 1, p. 78.
(S) Bt R
Article 297, Optional exceptions
1. Without prejudice to the obligations arising under section 1 of this Part of the present Convention, a

State Party when signing, ratifying or otherwise expressing its consent to be bound by the present
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Convention, or at any time thereafter, may declare that it does not accept any one or more of the
procedures for the settlement of disputes specified in the present Convention with respect to one or
more of the following categories of disputes:
(Q)  eeerereeennne
(b) Disputes concerning military activities, including military activities by government vessels and
aircraft engaged in non-commercial service and, subject to the exceptions referred to in Article 296,
law enforcement activities in the exercise of sovereign rights or jurisdiction provided for in the
present Convention; ,
Cf. Adede, op.cit, Prolegomena, p.320.
(%) Rosenne, op.cit.,, p.91. notes.
() Reports of the U.S. Delegation, op.cit., pp.213-216.
(%) Adede, op.cit. waoﬁmmoama_mq pPDp. 376-379. _ .
() Bernard H. Oxman, “The Third United Nations Conference on the Law of the Sea : The Seventh Session
(1978)”, American Journal of International Law Vol.73(1979), No.1, pp.18-19.
(%) “Chairman’s suggestion for a compromise formula”, NG5/15.
©) Results of the work of the Negotiating Group on Item (5) of Document A/CONF. 62/62, Report to the
Plenary by the chairman Ambassador Constantin Stavropoulos (Greece), in Reports of the Committees and
Negotiating Groups on negotiations at the seventh session contained in a single document both for the
purposes of records and for the convenience of delegations, A/CONF.62/RCNG/1, UNCLOSII, Official
Records, Vol.X, pp.117-123. _
RHKRN R N ORI LEXELKQE o Re (NG5/16)°
Article 296, Limitations on applicability of this section
1. Notwithstanding the provisions of Article 286, disputes relating to the interpretation or application of
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02 - the present:Cenvention with regard to the exercise by a coastal State of its sovereign rights or juris-
Am - diction provided for in the present Convention, shall be subject to the procedures specified in Section
ha 2 of this part in the following cases.®
(a) When it is. alleged that a coastal State has acted in contravention of the provisions of the present
- Convention in regard to the freedoms and rights of navigation or overflight or of the laying of
submarine cables and pipelines and other internationally lawful uses of the sea specified in article
58; Or
(b) When it is alleged that any State in exercising the aforementioned freedoms, rights or uses has acted
in contravention of the provisions of the present Convention or of laws or regulations established
. by the coastal State in conformity with the present Convention and other rules of international
.law not incompatible with the present Convention; or
(c)" When it is alleged that a coastal State has acted in contravention of specified international rules
and standards for the protection and preservation of the marine environment which are applicable to
the coastal State and which have been established by the present Convention or by a competent
international organization or diplomatic conference acting in accordance with the present Convention.
2.® No dispute relating to the interpretation or application of the provisions of the present Convention
with regard to marine scientific research shall be brought before such court or tribunal unless the
conditions specified in Article 296 bis have been fulfilled; provided that:
(a) when it is alleged that there has been a failure to comply with the provision of articles 247 and
' 254, -in-no case shall the exercise of a right or discretion in accordance with article 247, or a decision
taken in accordance with article 254, be called in question; and
(b) the court or tribunal shall not substitute its discretion for that of the coastal State.

3.® (a) Unless otherwise agreed or decided by the parties concerned, disputes relating to the interpre-
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tation or application of the provisions of this Convention with regard to fisheries shall be settled

in accordance with Section 2 of Part XV of this Convention, except that the coastal State shall not

"~ be obliged to accept the submission to such settlement of any dispute relating to its sovereign rights

"~ _with respect to the living resources in the exclusive economic zone or their exercise, including its
discretionary powers for determining the allowable catch, its harvesting capacity, the allocation of

“surpluses to other States and the terms and conditions established in its conservation and management
regulations,

(b) . Where no settlement has been reached by recourse to the provisions of Section i of Part XV of
this Convention, a dispute shall, notwithstanding paragraph 3 of Article 284, be submitted to the
conciliation procedure provided for in Annex IV, at the request of any party to the dispute, when
it is alleged that:

- (1) a coastal State has manifestly failed to comply with its obligations to ensure through proper
conservation and management measures that the maintenance of the living resources in the
exclusive economic zone is not seriously endangered;

"(ii) a coastal State has arbitrarily refused to determine, upon the request of another State, the

allowable catch and its capacity to harvest the living resources with respect to stocks which that
other State is interested in fishing;

(iii) a coastal State has arbitrarily refused to allocate to any State, under the provisions of Articles
62,69 and 70 and under the terms and conditions established by the coastal State consistent with
- the present Convention, the whole or part of the surplus it has declared to exist.
(c) In any case the conciliation commission shall not substitute its discretion for that of the coastal
State.

et R B KIBIC B % ERFORED EHO

(d) -.The report of the conciliation commission shall be communicated to the appropriate global, regional
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or sub-regional intergovernmental organizations.’
(e) In negotiating agreements pursuant to Articles 69 and 70 the parties, unless they otherwise agree,
shall include a clause on measures which the parties shall take in order to minimize the possibility .of
a disagreement concerning the interpretation or application of the agreement, and on how the parties
should proceed if a disagreement nevertheless -arises. ‘
4.® Without prejudice to the provisions of paragraph 3, any dispute excluded U< the previous paragraphs

may be submitted to the procedures specified in section 2 only by agreement of the parties to such

dispute,

Article 296 bis®. Preliminary proceedings

1. A court or tribunal provided for in Article 287 to which an application is made in respect of a dispute
referred to in Article 296 shall determine at the request of a party, or may .determine on its own
initiative, whether the claim constitutes an abuse of legal process or whether it is established prima
facie to be well founded. If the court or tribunal determines that the claim constitutes an abuse of legal
process or is prima facie unfounded, it shall take no further action in the case.

2. On.receipt of such an application, the court-or tribunal shall immediately notify the other party or
parties to the dispute of the application, and shall fix a reasonable ‘time-limit -within which the other
party or parties may request such a determination.

3. Nothing in°paragraph 1 or 2 affects the right of any party to a dispute to raise preliminary obiections
in accordance with the applicable rules of procedure,

General provision on abuse of .rights -

Article------ Abuse of rights®
All States shall exercise the rights and jurisdictions recognized in this  Convention in such a manner

as not to harm unnecessarily or arbitrarily the rights of other States or the interests of the inter-
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national community.

@ The chapeau of paragraph 1 is a new draft. Sub-paragraphs (a), (b) and (c¢) of paragraph 1 are
the same as sub-paragraphs (a), (b) and (c¢) respectively of paragraph 2 of Article 296 of the ICNT.

® It appears necessary for the competent organ of the Conference to co-ordinate and unify the
provisions of paragraph 3 of Article 296 of the ICNT with Articles 265 and 266, the settement of
disputes provisions in Part XII of the ICNT, as they deal with the same subjct matter. Account
has been taken of the reference to “paragraph 1” in the chapeau of paragraph 3 of Article 296, as
the new draft Article 296 bis corresponds to paragraph 1 of Article 296 of the ICNT.

“® The provisions of this paragraph are reproduced from the compromise formula submitted by the
Chairman of the Negotiating Group to the Group (document NG 5/15) and accepted by it as being
a proposal that could be used to replace the present provision of the ICNT and one which the degree
of support is so widespread and substantial as to offer a reasonable prospect of a consensus being
reached.

@ The text of this provision is substantially the same as paragraph 5 of Article 296 of the ICNT
with the appropriate changes (as underlined in the text) to bring it into conformity with paragraph
3 above,

® Paragraph 1 of Article 296 of the ICNT is closely related to paragraph 4 of that Article. Paragraph
4 of Article 296 was reformulated and embodied in paragraph 3 of the redrafted Article 296. Para-
graph 1 of Article 296 of the ICNT has also been redrafted and reproduced as a separate Article
296 bis. The relationship of the new draft Article 296 bis to paragraphs 1 and 2 of redrafted Article
296 have yet to be considered by the appropriate Committee and by the Informal Plenary.

® This is a néw provision which is to be inserted in an appropriate place in the Convention. It has

received consensus within the Group.
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%) Report to the Plenary by Ambassador Constantin Stavropoulos (Greece), Chairman of the Negotiating
Group on Item (5) of Document A/CONF. 62/62, ibid:, pp.158-169. Reports of the U.S. Delegation, op.cit.,
D. 246, _

(R) Reports of the U.S: Delegation, ibid., p.281.
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