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1 B mo EKEHY L0 comity BN reciprocity
ne ® 1] HKEZEMHY e reciprocity Qi<
Bl & 1] #¢ Travers v. Holley (1953) Q¥ -
g’ @& B 4 Travers v. Holley SEQEEEHEY O 5V
¥ W 48 Travers v. Holley SRVIRA KL HEE QR

in 15

RIQ KX & VN

5,
b3

FHORRWER b eRLEVON CREFREMERI OORREE B MEENEKERNIN~1 Bi8hog
%WE\ Bl R (reciprocity, Gegenseitigkeit, réciprocité) ﬁi*énf N R AN ° QA ERE R
UL L nTL%r4/E?TW&%iLbf Kme’ oA S T T a3 b K YA -
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LV ERNSETEX EOR VI 0RKAN ZE00RMI0° URNED VKERN R

Q KSES

a2 ufi&@;afaﬁﬁ&gnfwaﬁmfm@ DEE 1V 90°
(1) $RTOBERSUEEY 05 VS [SETEOEREOKEUTie | 1% T | BT NELRCONR PP
H.EH _.P:\m“//_nu
(1) = NE R RN KR | TREIH YR R

() ED )0 GO () (X)) UEEESSERRORER 1IRIR LOEEYVeE () ()

() (w0) (@) (=) (=) PRE
(£) Hilton v. Guyot, Supreme Court of the United States 1895, 159 U.S. 113, 40 L. Ed. 95, 16 S. Ct. 139 “because
there is a distinct and independent ground upon which we are satisfied that the comity of our nation does
not require us to give conclusive effect to the judgments of the courts of France; and that ground is the
want of reciprocity, on the part of m.,awunm‘::.:: KNG VHEE<LOFHEXZME IR 0 4° 1) QFE SR YRR
44" =40 Johnston v. Compagnie Général Transatlantique (1926) , Cowans v. Ticonderoga Co. (1927) X% Resta-
tement, §434. comment b M K4S HER S ET V0 RL5

reciprocity QB ¢4 WRE 40U 0i0KRTE HEENQBH YR I VL A@Em a9 0% KEQ A0
(1)

NS HEZHQRYENEESQELSTE NN EQ Voet K& Ulric mcvwn WA S HERRKE
AV ORBRFUCARIVER VOO O B HORFRUREIWEAE S BL L3085 2V 0/ HEHS

o .
BENTOH O L° VORNNSHECHELREQHEK Y [ HWOEHI W 32H Qi ERE o B9
=)
HEP L] VOoHEEQEHEEE (SEMSHE) Wi OV om0 2Qee?’ Huber QRIIKUE" & 0
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Ao ] M A0 T&ﬂﬁbﬂ%.&,ﬁri MEMHAE L (comitas gentium) N L VEEQ AN K ¢ A0V UWERE

wé%émﬁof‘Wﬂ&bf‘ﬂ@&@ﬁ@ﬂﬁﬁ%%ﬁ%ﬁb%t&&b‘cﬂc;ofﬂﬁiﬁmwgwﬂé
QFRUANEHONLQ R0 w0 TERHOEOMEAENLHMQER ¢ LIH N HEFKHES LS EN
QA ORERNO 210 a8 % U % 0k IN N R E QU adin 1 Joseph Story ) Henry Wheaton N4 0 V7 2

rJ\

QLOLOEYS R EN AN X ROEKE N <0 22° Story 2 “There is, then, not only noimpropriety

in the use of the phrase ‘comity of nations’, but it is the most appropriate phrase to express the true
)

foundation and extent of the obligation of the laws of one nation within the territories of another.”

AURNNREEQEHEVHERNEROV L0 Wheaton ik “The application of foreign laws is founded

g~
) Lo
upon reciprocal wants.” UE#HEMQHENWEROMV 0 X | <1248 S Bank of Augusta v. Earle -

IR FEERFIRIEEFTRS comity 4.9 0 |V a part of the voluntary law of nations [3@re-UBIN" VLN
(1)
0 (KEREEQ | iUV DFCH-oTKQ HE U B neimvEIKO V4o’ Hilton v. Guyot (1895) *

1 am
Marshall v. Sherman (1895) , Disconto Gesellschaft v. Umbreit (1908) SV TERX DM ON LIV K=x=aR

, am O
REEERL N QN comity XM 1S reciprocity DEEQE NN EEE HXF K OL°

IR m—no DL KB oM | bﬂ <N Vattel (1714—1767) & “the decisions made by a domestic

(130
tribunal, within its power, ought to be respected and to be given effect even in foreign countries” U

FHRKOMBIWHERKOE KU HOBBN MU R0 UEL LA eNes QERESNKIm—0 > {KEQHE
ERQOELIVENEREOSA/NIN O M oD UEPEE RO RN ER O EEHBL 30" BRHESET R
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VEKQEYEQESA L0 | 0 QEEINE S USRS FETKQEREXDVIFIN D L V8 par pure

(i)
courtoisie S0 QEARIQIQ 20 W i’ ﬁ@@%&d%%&ﬁ%)fﬁﬂz\ PWPEROXXLWEESVI
B VSR Q SN0 E RS e UL B B0 0N ARBEEVL CBHNE D VOtRETRY
Al\
RI-Q0. 2N S 0B A0 20° UOREULEEHOEHOKE NN R 0 P QELENII<SRUR

Bl < NS A0 P EE QR B IO O RR-0-0: L AL D00 A 22 S800 (NN S XEIpEREEI N
(12
RWEQEE E 0 VKD N TL<NR Y Yo LETHER QIEZQRE° BN UQ N SR &M — 1 >
Gloy arl
LKF PR CE T (Lettres rogatoires) & vmﬂmmSm QIR AEH D VWSAEREQLEERKEREE

«__:v
ﬁ?%%%c%ﬁiménﬁuﬂﬂTi@%{&&oT%@ﬂiméﬁm&;o )R aQne®

(rinl
] 2P o W7 Savigny © [EEWKEPQEEQ volkerrechtliche Gemeinschaft] Qi0vwiRN %%%
VARG NOEEN 4 0 VST MEEQ MEEED comity UYBRoBwe” SIBRSHEREIHNNT RS

2

NN SO QRN R Savigny IIfR’ A@%m&@ﬁ%ﬁowfiﬁﬁciﬂ%;__aﬁbﬂﬂ SEEVEVEVIE SRS

VRE QSN S EEEQWRN A 0V B NS EERQSL G MmN 0 L MERNEROLEL

otv®1H&T5c&ﬁ$ﬁabf%ﬁbfmtﬂc‘$<&% WO EE VR0 o’ Savigny DR Ut
OREE A NEENY Y ORNBI oKL S IEE z_%v ,Obfj/umkmlmj SASEIN TR KRS8

.ﬁaaﬁ:§@%4ﬁ%ﬁgnqojfuamfﬁgo

(1) Paul Voet (1619~1677) , John Voet (1647~1714)

(11) Ulric Huber (1636~1694)

D DRHEN—L —RNE QL J.0" Bertrand D’Argentré (Argentraeus) NIZghsu NN N XIHERDRR'
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Y] ZEVRHELSBHER/OEEOP LHQWPR O N RHugo Grotius QHEEREGEYE

4/
VW civitates QEPRAOITEOHNQ UL L YENQ® (Arther Lenhoff, Reciprocity: The Legal Aspect of a

_'ﬁfx

Perenial ldea, Northwestern University Law Review 49 (1954~1955) p. 752)
(8]) Huber, De Conflictu Legum, (Lorenzen, Selected Articles on the Conflict om,rms‘m p. 164. ¥ ~° )
() Lorenzen, op. cit. p.164, ZEN[E FEZHE (B H) &FE | EOBEY=0°
(O Fmnlar HEme
(1) A. hm::omm op. cit. P. 753, Beal, The Conflict of Laws 1T p. 1304
(Z) Story, Commentaries on the Conflict of Laws, 2nd ed. p. 41
(&) Wheaton, Elements of International Law (Dana ed. (1866] p. 112)
(1 ©) Bank of Augusta v. Earle 13 Pet. 519 (1839)
| ) Hilton v. Gugot, 159 U.S. 113, 40 L. Ed. 95, Stumberg, Cases on conflicts v._wm., 1)) 3 “for want of recip-

rocity” VE ¢ 507

(111) Marshall v. Sherman, 148 N. Y. g, 42 N. E. 419 (1895)

(] 111) Disconto Gesellschaft v. Umbreit, 208 U. S. 570 (1908)

(] BI) Story, op. cit. p.873 ¥ “This (ZL0E N HEQHNE) is certainly a very reasonable rule, and may, perhaps,
hereafter woik itself firmly into the structure of international u.clmbn:amsnmw TEY W AR0

(1 1) 00 Vo EER M (2) WA RA4oNREYETE QBB 1Y 500

(140) Vattel, Droit des gensp .318 (=W ~410)

~—2
e
Wiz

Auu

=

(] 1) F. Moreau, Effets Internationaux des Jugements (1884) p. 21
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(] <) F. Moreau, op. cit. p. 21

= .
o (1R) codecivil § 154 § 2123 QEAER KON ORRAT0? v HRE [KEFEORBELOREHVERENY &
C DOHESRE—] MRk

(110) A. Pillet, Traité Pratique de Droit International Privé, I p. 518

(111) F. Moreau, op. cit. p. 29
(1D B [SETROMRICOHE—VOKEHY R Btk {&°
(1111 Savigny, System des heutigen Roemischen Rechts Vi p. 27

8 i HEHU BN comity HD ) reciprocity

RNHFC Lo R’ %K?anﬁémﬂ@c,ﬁ\ ot BN MR E{E VY comity B5H N reciprocity Q&
an
FELHBEFEWELOVEEOMLC :@f%éi WHEIN RS WisE o R. Phillimore Q0% w0 Q comity B{EE N
[(HID)
Ere Q" RN b HMEOEERMEEDE IRKEVEO RN N AP EQIELWRRIRO yl

| FQEREMRNER VA EEH Y RE O OUEME L Q comity Tt reciprocity Q BRE QI 0 0B RIVR
B LA S L O A A AT T O F SR QB AI 0 2 108 ARl O I o0

- W. S. Holdsworth 5 Q2 “A History of English Law” Q@ & HHFMNEPHKAQREQTEY
ﬂjl&@?ﬁKM?é%@f%o_&EofmmwWE%“tﬂﬁm%@@:%ymlmmmfﬁﬁﬁwﬁﬁ%ﬁ
B ¢ TN EE O @T%éﬁ\ﬁ%ﬁ%%%j%yulﬁ%%ﬁ&%ﬁ%@@%@%@%%bT@:ﬂ@&ﬁ%

HoEERRESEEN O S VIER O IR M) Qi ébf%ﬂ%%ﬂbfﬂ?éc& JER IR D1
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SFRARMIB-0Q LB ENVOXEFHEER O WKE Y IR WES RS I AIRE
()

DPAYL0 URWTEEL A0 Moy BEEZHRYRPUVERSETVIOR ML 0u0e | KO HE

=0 e

S
Wiers’Case Wit N R W09 S LERTRXKOFDWRIWVHENE O Wy LKFEI< VROV BREFIERSy
QRIMNN R OTHIER O RINN R OFRKERN 9 U L MW QEKE<RWMEXEEOL° WL MR habias

corpus QENA10 0 LAHEEEH” “this is by the law of nations that the justice of one nation should

be aiding to the justice of another nation, ------ , law of England takes notice of this law, - AT OE

[E]
—_—— A

MAXEY O UQ (RN ANRQ) RWFIZTOORIIWEIZOL? VAETEEONREANW

e S DAl

FY R R R
NEETHKFLOHES S BoNvE& S law of nations 90U RV 5 H° 0 Q B’
Jurado v. Gregory _,:/WVK.EMV Vo [FEQEHEFTRLPEXRGE- 0w UREON B 8GR
S

FOEMYEE OO0 EXS 0 —0 Lo { VOEHET RS are governed

NN EEIY R D
WOW | Ko
TOHHE N 48 2 Vo
by the civil law V97 R REH ¢ 40149107 K7 ﬂ#bix‘hﬁmgﬁﬂﬁm&of@%@ia
WK 100 Y 008 153 S EE & V) U émfmaocwiogﬁm&@

(1
Rasimo b L 0 2° i | KKE S Cottingtons” HEWn’ [EH<SEHNHRLY = QEH

QITHWHKE RN 4 0 WEE R ¢ M 0U L 0ng" 9 O0ESHESN OO VoY BV QNS 0 VEVR
WIS L QR B 0% TEQSTHY S VEARRW S UHEQHXENY S O MEE0rou s IIENED
WD K0k law of nations WEX0.0Q 1910° @ 0 SFXHRE ¥ QFRWEEED WRYES

QUIIER PPN IS L VO 0 =K -REEN YOO SEREHOVATR0OL DL 9QR8e] VY o2
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Cinb) ‘
D RN NN oEQR S LUl 2 L e Mansfield v Q | PPHE S Holman v,
(] uie) '
Johnson #HITQFIKW “The law of England says that in a variety of circumstances with regard to

contracts made abroad the law of the country where the cause of action arose shall govern. There are

a great many cases which every country says shall be determined by the laws of foreign countries

where thy arise.”------ AREQE RN O L WKO W comity QEGIIVERREONVL B2 Qvagne®

Fron R KHEHRPRKLOR ] RERENSDP | EQELVOW KENRKLIMVSKLORVEFESR comity 8
BIGEN HU0 & b SEFAN M0 & Q BB 80 10° Eaett | < | 1486 Power v. Whitmor
1 Z41 1% 8 Enochin v. éﬂmﬁmv | 24P Q Liverpool Marine Credit Co. v. mmmwﬂmﬂ, | Z4 -8 Hart

v. Gumpach | 202 8Q Rey v. Lecouturier | £=4C-Q Taylor v. Hollard HiHa o~ AQREW
comity QHIRE L OV EIN® KOBR OSSO ERWEZ O LWL comity 3 comity of nations {48 ¢ Y
57 KOVEEBHE D law NREOL0Q U1 comity QEHVE £ 2o N HRaba £ 85° 590 Read &%)
(4 T,\v%i,ﬁm\ “the old woman’s fable of a sort of international civility called the comitas gentium” ~

FeRonedan” 2 0% | BQUERWW O M HKEN s MIsEEWKE R legal rules Q KR RE U RO
SONPWE LY LR 07 1 4% S Simpson v. Fogo amW@%ﬂmtbﬁ%mm retaliation QNIEP’ WwQHE
FRAKEAN 4 VAT NEROMBYER P OEEN ROV KEEEE 8V QTRWER IS S VFIKD
RE P L° Ko QFHKE | R | ¥ Luther v. m%me W52 1 Court of Appeal M6 0% thap
‘Ub/\mm%éﬂf.w%.@ 3910° H0 | P2 | #Q Geyer v. Aguilar 1o |

#wirlv Kenyon FERS “Iam bound to
decide according to law; it is my duty jus dicere et non jus dare” V4 Y¢" | <HNEQ Warrender v.

82 (4°72) 370



Gl
Warrender #3{v Brougham 4" #HE QEF I “ can hardly be said to act from courtesy, ex comitate,

but ex debito justitiae” VEROMVLINOQNDO VLA 0N FERN BHIME O YV EEWITE oo S0
Gann
£#32 (the judicial function of administering justice according to law) U030 20 0QWHIWH.S0 L

e re®

C@&,Omf__#uu*a,%&*m/@@Urher‘ 324642 4% comity @imvm.nmb,bn@rmv M. Wolf ¥ Y Tb%h_w/vc
“often it (comity) is used simply as an equivalent of the term “conflict of laus” VW QRS Vg
B [EEEH] AVEEYELORP 00 90U NE & QR L 3NN 0200

N QO NI IR HEQ N Mk A b — P’ FREALTNLERKECT XY BB EHNM VS
02404 HIRH L ERELI VU0 2P LG Park FHE Russell v. Smyth HEPII0 V5 exny
“ The enforceability of a ﬁogums mcney judgment follcws frcm the legal ckarzcter of 1ke adjudicated
obligation as a ‘debt’ , which isno longer subject to investigation on the merits ” VS0 Q RIS B
AU 0 VL LQ R e° Cheshire o0 QU "as Livermore remarked over a century ago, comity is a
matter for sovereign, not for judges required to dicide a case according to the rights of the parties,
Again, if the word is given its normal meaning of courtesy it is scarcely consonant with the readiness

(i)
of English courts to apply enemy law in time of war“ VUEY v e°

(1) 7%9%%%1\«1&\ LERY S0 Y5407 Johnston v. Compagnie Générale Transatlantique, 242 N. Y. 381 (1926),
Cowans v. Ticonderoga Pulp & Paper Co., 246 N. Y. 603 (1927) , Martens v. Martens, 284 |N. Y. 363 (1940) ,
Ouvre V. Ouvre, 73 N. Y. S. 2d. 892 (1947) LVERKEFHONHUOP I 4 —m—NEQFEYF ISV EMHEITRE KO
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H2W a0 03610° Restatement (Cnflicts of Laws) §430—434oXZE Q@ Hilton HLQFENE R OVYEY
SV 500 500 Elnf g A8 BT H AR E K N JE OV S50 80 M I W ETR A WY 504 500
(11) R. Phillimore, Private International .ﬁmé. or Comity, (Iv Commentaries on International Law A.N:a ed
1874) ) p.9, A. Lenhoff, op. cit p.754
(I']) Kahn Freund, A,:m Growth of Internationalism in Mnm:mw.wn?mg International Law (1960) p-8

(2) A. H\mnrom. op. cit. p.756

(=) ﬁ, m mo_mméo:r A History ot English Law X[ (1938) p.270

(i) A. N. mmow Oosmroﬁ of Laws in the History of the English Law (A Century of Progress _mwm\(awm Vol.

1D pa3Ts

(@5)) I,..L.Anb‘ HE#ERHS i (Bt E-) &1 00m’ Admiralty J O Sy Sack, op. cit. Huw 381, 382 5 “ The
maB:m.:% was o?ms probibited from taking jurisdiction of foreign cases : on 9@ other hand, the common law
oot:m r.mwmmm.ﬁmm to assume u.c_u.wm&oﬁon of such cases” “and the English courts, therefore, should, proper occa-
sions m?.m_ .mmmn» to foreign judgments in England” x.cw._m.« Y 5Q°

(<) Wiers’ Om_w,mg I Rolle Abridgment 530, Pl. 12 Viner Abridg. t. Court of Admiralty 513, I Bacon Abridg. t.
Court of Admiralty 629

(&) Sack. op. cit. p. 382

(1 O) Jurado v. Gregory, I Ventris 32, 86 E. R. 23 (1670)

(1 1) Hughs v. Cornelius (1683) 2 Show K. B. 232, 89 E. R. 907 &g “ It is but agreeable with the law

of nations that we sbould take notice and approve of the laws of their countries in such particulars 7 UE¢

28 (4+74) 372



500

(11]) Cottingtons’ Case, 2 Swans 326, 356 E. R. 640 (1678)

(111 “ It was because Mansfield was learned in other systems of law besides the common law, that he was
able by his decisions to develop and Boam;io. many of the rules and principles of the common law. His
knowledge of other systems of law helped him to come to right conclusion as to the correct legal principle
to apply to the case before him " (W. S. Holdsworth, Lord Mansfield (The Law Quarterly Review Vol. 53)

(1937) p.230)
(| ll=) Holman v. Johnson (1775) , 1 Cowp. 341, Cheshire, op. cit. p. 42
(] B) H. E. Read, Recognition and Enforcement of Foreign Judgments in the Common Law Units of the

British Commonwealth, p.52

(1) Rower v. Whitmore, 4 M. & S. 141, 150 (1815)
(| W ~) Enochin v. Wylie (1862) 10 H. L. C, {, “ it is the duty of-the Court of Probate, in accordance with
the comity of nations, to follow the grant (if any) made by the ccmpetent Court of the demicil ” (Foote’s

P. I. L. 5th ed. p. 319)

(] o) Liverpool Marine Crdit Co. v. Hunter (1867) L. R. 4 Eq. 62; (1868) L. R. 3Ch. 479 * When there had
been a total disregard of the comity of nations, an English Court would be justified in disregarding a judg-
ment. ” (Foote, op, cit. p. 610)

(1 o) Hart v. Gumpach (1873) 4 P. C. 439 “ it would be contrary to the comity of nations, and therefore

contrary to public in the eyes of an English court. ” (Foote, op. cit. p.5 20)

28 (4+75) 373



(] 1He) Rey v. Lecouturier (1908) 2Ch, 715 (1910) A. C. 262 Lord Shew referred to the comity of nations as
an expression which is familiar but necessarily indefinite. The attempts to {fix it down into a set of rules
of legal or binding effect had been very fruitless, but he took it at least that comity tends towards encou-
raging the co-cpperation of civilised communities by giving effect ” (Foote, op. cit. p.657)

(11do) Tayjor v. Hollard (1886) 2 K. & B. 78 “ we are not bcund by international comity, to enforce foreign

contracts or judgments which violate the policy of our laws ” (Foote, op. cit. p 611)

(140 Cheshire, P. I. L. gth ed. p.5 ; Fotoe, op. cit. P.533 “ the general rule that oblgations which have once
been duly created by a competent and appropriate law will be recognised in all tribunals alike, the phrase
‘comity of nations’ does oBbrmiom:% means this, or it means noting ”

(14 H. E. Read, op. cit. p.52

(] =) Simpson v. Fogo, 1 H. & M. 195 (1863)

(1 R) Luther v. Sagor (1921) 3 K. B. 532, 558~559

(110O) Geyer v. Aguilar, 7 T. R. 681 (1798) , Read, op. cit. p.52 note 3

(111) Warrender v. Warrender, 2 Cl. & Fin. 488, 530 (1835) ; 6 E. R. 1239, 1254, Read, op. cit. p.52, Lenhotf, op.
cit. p.758

(1 11]) Read, op. cit. p. 52

(1 11]) « during the eighteenth and nineteenth nmnﬁslmw it was fashionable for English courts and writers to
use the term ‘comity’ to indicate the basis on which foreign judgments were recogniged, (Read, op. cit. p.52)

(1[2) M. Wolff, P. I, L. p. 14
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(11#H) H. E. Read, op. cit. p. 52
(114X) «“ under the common law method of enforcement of foreign jndgments reciprocity has never been made

a prerequisite ”’ (A. Lenhoff, op. cit. p.757, 758)

(1149 Russell v. Smyth, g M. & W. 810, 813 (1842)
(1<) cheshire, op. cit. p. §

Wil HEZENEHNILLEDRN reciprocity QF

FREFTER KENRIMUINEL VENYVAUEHE QUL 0 | EQY EnhinQobligation 109 Q g

"0 (obligation theory) %" ZQIEE N RDCVUEEN" NAWID—-HIXREWR HRRYHEGIOWE (RE

FRICFARE) wunQlish i%ﬁéﬂ@m®&%5o

ANNOE T IRKKEF VO VELR ROV OV L 0B VU QUEHEEEQ XoRY <IINER
EBEELCXEENEAVLHOOT C VEE LRSS WORXEHNERK QR HOR 9NK .90 UGN &
FOBMERVED e {NEHKOEREL BFRK VI VEQRREWER O VRE o0 v U 8 K E 4 S KBS
DD RIS KIKEFL I OENDEVULROEONVSWEK UREHAINEONY VOBROLETKOHF
DWEE N RO U E R 18 9 LRI R R R R R 00 IV ER W KA S5 HIR A9 N AU TR0
S50 80 KEKEHAS OB HIHOMMETEMtEMUES P I B0 E0EEWIS”

B N U050~ M QA S50 0 ERE AR Y B v R0< Y QR IWHAVY L LEH LR I iR
an
B = | 4L Judgments Extension Act REHNVES SHARXNANEZXODNR—DI K KD =N)

Fﬁm%74wﬁyF@_i@kﬁﬁ@kaﬁ@f%@%J@W&w‘W%éﬁmgéﬁﬁﬂ,@1&bﬁmén

£
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(E)

BROBENOL ®WY | R1l11E-© Foreign Judgments (Reciprocal Enforcement) Act Y O\ M@

BNERDOgM [ HOHG | HOWTWHEL O NEXK T F TR w Y 03 FE N 40 oo #EEIm 3 one 1 A S I8

o (5
NISEVISEO LS

N AON | R NIE S 2 0 EEEIC R BK L0 ERA N MR L Q0008 v EERE
NOLMVREEMR | ENEQ o NBRuS N

(Power to extend Part T of Act to foreign oocalmm.wmi:m reciprocal treatment.)

(I) His Majesty, if he is satisfied that, in the event of the benefits conferred by this Part of this
Act being extended to judgments given in the superior court of any foreign country, substantial

reciprocity of treatment will be assured as respects the enforcement in that foreign country of judg-

ments given in the superior courts of the United Kingdecm, may by Order in Council direct-----
=30 United Kingdom 2 ® PELNSLFHKOERIRLRL PRESSZHERELS 0L NI 0E ST
YO L eOrder in Council M4 0 WHIREFLD QWD 0L LA ge®

NQ AN | SHINIEHN IR 4 Y reciprocal treatment U 2 0¥EWIBHR LU Y MIRKRO L0 NEKE
SNAWNI —HOEXAFTHKOMNROESREEHEN EKO0IR00L ML H& O LVUEM0 R HHEHEN R
éﬁ%ﬁ%ﬁ?%é&hﬁi&ﬁﬁiméo WO comity UL OBHT NS0 Huber & [XEK
MG HE e il W S T; AL S VINES E<L VR QUHEMHRHE goverment S BHKAVILHE 008 V48

o WOROP FRG concession @&-HIIW BT A0 U B W QREHDER UL O W TR W
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RRENEESNLEF KON NN reciprocity N0 UD &P weN 0 IR STIHERES

LK DR retaliation QKN 1 O VXHMQEES N HEF KO WE K o o FE W RE e Q 49 1e°
®OP UG | HQIPRR T BN AEAARIEE M A O VIR a0 < 20206 190R B | SHROK
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RHEPN 08 comity FEEN 9 VUDVEEMIES NI LSE O L 0QU e UEHEKY N il O St ue
TENEACE QKA EHE NI v &0 VOESHESD (SERE NN EsERHBD SR
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SHVY ERIBENE S VBENBE e HRECEEHHESHIELEEE R0Vl VI NOP
QD]

RN
NOHONSLIWRE” | SNV EEHEE (reciprocal treatment) — K90 o’ BHXEOERQE D440
R RUHRKH R Q HES &0 o ORI SR N 4 O VR EI0 R0 AN RO LB IR HIE— REE0 LR VR
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NN NSV MWolf o8 [HiEQ¥Tuoaw o H#R ¢ only for U:Somm of enforcement, not

QE
of recognition S-9Q I NI NIIE D" DL ﬁ&%ﬁ@?#@ @Ctuu@uﬂmmﬁmmé,m@n?é@
i LEFKOMRE | BUBES 8 & L o9 v UURROMVL e X Kahn-Freund 8 “So it did,

but the sting was taken out of its tail by vesting the power to decide on whether there was reciprocity

not in the judge who acts ex pcst but in the executive which acts ex ante” -J” X Cheshire »EH
SR CLED
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gmyy “ The Act differs from the earlier Act of 1920 in that no discretion is left to thejHight Court” -~V
Y VL ONUESY UQBINIMUQ reciprocal treatment AHENLSWVIOK[ANOSTEL R EEN
His Majestie 4" m{&E NV sio®iE%s Odsr in Council N4 0 :KEIVRVvUUR BEUVUNETEART

e 0Q s LN MM OV SN judge-mad law M 4o 5 WIEE M e reciprocity AJE(N-2Q ABERD

W
AU 2 000 X | 21 1]EFH O e © B S B L ML Q W 23940 O 1 18 4B W00 £ i e
convention -HQ" QAN BN IR LB I H HUHD SHE0HL UL AERARS JOEEG
convention WIE2 5 H RO S | BN S SUFEAY QIHR Y 4.0 21 0585 QP 100°
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v’ MAMIHPUOVOX | BEREVOV0 mpi” KAMNRKIVEIdHEVLSETKERI | &
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(1) Cheshire, op. eit. p 632

(1) 31 & 32 Vict. c. 54, Cheshire, op. cit. p. 632

(1D 10 & 11 Geo. V. c. 81, Cheshire, op. cit. p. 33

(EBl) 23 Geo. V. c. 13, Cheshire, op. cit. p. 635

() B QENHOEEWELMNOLE B NN N KUY % — 230 (5. R. &0. (1936) No. 609, France; No. 1169,
Belgium) X & ® ¥ Commomwealth EIONF VOV N XD L+ XANNDRERFEVR O W (cf. S. R. & 0. (1938)
No. 1363) © W2 b 16V Q SR Q BH VEEL VIR O20°

(40) Huber, De Conflictu Legum, & 42 nHEE

@) Cheshire, op. cit. pP. 5
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(L) Exad4t gmnmrm: v. Sherman |48 N. Y. g (1895) M 18 A.rm enforcement in our courts of some positive law
or- regulation of another state depends upon our express or tacit consent” &Y V5 1¢°

(2) M. Wolff, op. cit. p. 15

(1 Q) Kahn Freund, op. cit. p. 2

(1 1) Kahn Freund, op. cit. p. 13 “ The fact is tkat English law has traditionally teen ambivalent in its

willingness to apply foreign law and to recognise foreign decisions : by and large we can, I think, discern a
nationalist tendency in the reluctance to apply foreign substantive law, and an internatijonalist tendency in
the readiness to recognise and enforce foreign judgments ”

{111]1) M. Wolff, op. cit. p. 255

(111 Kahn Freund, op. cit. p. 23

(1 g) Cheshire, op. cit. p. 636

(1) Kahn Freund, op. cit. p. 24

SNl  Travers v. Holley (1953) @R R

HYOUHHoN RICQKEFTEMN RS VIS reciprocity WEEFHKERQ KLV eEB VoL IB58
il XIS | 21N Travers v. Holley %Mwm.%m o’ Hodson W Q &K H N comity & reci-
Procity QHHVEL" QRZ-ON SN O VEHREFTHKWERP e REVEBRIKOL VN 05 VEREEHVR
KA QAEN " KeE P s O KB RO R EEEFKMRENEK OV Travers v. Holley #hiswdIN O MERS

Af\°
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(13

where the husband wow:mmoﬁao:mm in England or Wales deserts his wife or is deported to a new
domicil, the English OoEAm shall have jurisdiction to pronounce decrees of divorce, nullity, judicial
separation, or restitution of conjugal rights, notwithstanding that the husband has changed his domi-
cil since the desertion or deportation.” |
FO VOEHRMYBSRKEGKERERW9 %ém@ibfué®f\kﬁ§L EWHERN0 O VL
SLEHE M A0 R O 4238 @%é@%@ﬁ%ﬁ&%@mOQ%%Kgi@\ﬂ@k&%ﬁb\%&%@X@K@%
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— Without prejudice to any jurisdiction exsrcisable by the court apart from this section, the court shall
by virtue of this section have jurisdction to entertain proceedings by a wife in any of the following cases,
notwithstanding that the husband is not domiciled in England, that is to say:— (a) in the case of any
proceedings under this Act other than proccedings for presumption of death and dissolution of
marriage, if the wife has bz2en deserted by her husband, or the husband has been d=ported from the
United Kingdam under any law for the time being in force relating to the deportion of aliens, and
the husband was immediately before the desertion or deportation domiciled in England, (b) in the
case of proceedings for divorce or nullity of marriage, if the wife is resident in England and has
been ordinarily resident there for a period of three years immediately proceeding the commencemeut of

the proceeding, and the husband is not domiciled in any other part of the United Kingdom or in the

Channel Island or the Isle of Man.
N ¥ (section 16 F0R{OHr-uw Q EET N i R FIEEN 0 S )

—

@ ¥ (HeEENMIN)

VBN SRR EEY b S QM VA O RS bR\ ek
HQETRNEEQ W 00U D20
%@iémgnztﬁm\,nmm@mwgnﬁﬂﬁ%¢ﬂﬁm%ﬁ 5c&c$of%®ﬁwm@mﬁﬁw%ﬁ
HR WA QENFEW LN LRRER oo M UEEY o HEQE O L IREN HEQRETS
OEEQITAWELD 00U 0 0T BN ERQEEQ K- NI S NEH ORI TR SKE N 2 4
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I KR 182 R QR RIRAK M O 1 2 0 .06 038108 WO R LEEN 0 L’ W

MY EQUEELVERUIMV L0 IKOEHEN 00 BEFImEEY 0 2 Vg0’ HEEFmEEy
N el HEY L Le Mesurier v Le Mesurier #ipiE W Privy Council ¥4 ¢ v “the domicil for the
time being of the married pair affords the only true tetst of jurisdiction to dissolve their marriage’ T
R0 2 200000 B QBRI A0 2 NIKE 03910° T [T RS SR QREME W L QL E Y A5
T2 LIV QBN © b QX E Q BB S0 210118100 | UL 0 Q0 1R IR0 &N W
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0520 | |
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SHAOQUED WP Eeu-o LHEHEFSQHEREFHEEWEE OO U-UWEKD LS e’

NHE 0 Fwik Q- UN" | RN Travers v. Holley #hT QKE QEHEFTEVKE v @T%é K
F QBT | SEIO S0 BT Q9 © L2318 New South Wales WaIEw.0 0 W4 LA HrQEpTi
BN SR QERIE N K E Y HEAAR O L LK Y 2400 New South Wales M i¢ 2 WK QTN iidiw Q{8
TERAHECEFTEVMRIS Y MAKIANYAQ 0 §2° New South Wales QEFIRR’ WQimill#E LoV O UHE
% New South Wales Q SmﬁiBoEm_ Omcwmm Act & | ,Kmm \v) o weBEHEQ | SN PEREETR Y
o B Q T R ROV %%@T%éo

HKECITHEFTEB LI R LY New South Wales QBT RKQMRIWITIH O N® Z10 Somervell, Jenkins

(1<)

ESF#r2” “Our court in this matter should recognise a jurisdiction which they themselves clam.” -’
™ Hodson i+ “that what entitles an Englich court to assume H.E.wm&oaos must be equally effective

GFS oy )
in the case of a foreign court” )¢ WX ZPME o~ New South Wales QEHLEFTMEEWEROUQP

A9N0°

(1) Travers v. Holley (1953) 2 All. E. R, 794 (C.A.) , Webb and Brown, A Casebook on the Conflict of Laws
(1960) p. 230

(11) Le Mesurier v. Le Mesurier (1895) A.C. 517 (P. C.) ,webb and Brown, op. cit. p. 220

(111)  Cheshire, op. cit. p.383, 384, Dicey (7te ed.) , Rule 40 P. 295, Kahn Freund, op. cit. p. 26~27

(Bl) Lord Advocate v. Jaffrey (1921) | A. C. 146, Att. Gen. for Alberta v. Cook .Q@va A. C. 444 (PC) , AlL
E. R. Rep. 525 (webb and Brown, op. cit; p.26) M~ ¢ fwmﬁéﬂtﬁ%f,@o W’ Cheshire (op. cit. p.192) © “If she
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sets up a separate home in another country with_the intention of remaining there permanently, she retains her
husband’s moww.wo: during the substence of the marriage” A);E= " Kahn Freund +3,) 2% “iron principle” A
0 (op. cit. p.27) |

(1g) Cheshire, op. cit. p. 192 ¥ “She possesses nocapacity whatsoever during the marriage of acquiring a
separate domicile of her own, not even if she is judicially separated, or if her husband has deserted her maa.
established a home with ancther woman in a different country.” A5 W 2 50°

(i< Cheshire, op. cit. p. 385~386-

m,.ﬁu Kahn ¥reunp. op. cit. p. 27

(L) Stathkatos v. Stathatos (1913) r.46 ; 82 L. J. p. 34
(=) Webb and Brown, op. cit. p. 222 M8 Wwﬁon v. Bater(1906)75L. J. p.60 p. 209 ‘{39002 S10° 4557 Cheshire,
op. cit. p. 387 4
(1 O) Endss” Bater v. Bater (1906) fvi¢ “ that is not convenient, nor is it logic, and I think if they were
bona fide and properly domiciled in the country where it takes place it is a good divorce” yEY VPEHQOLV
50
(1 1) Kahn Freund, op. cit, p. 26 ¥4 “but it was all in vain and subsequently these cases were not follow-
ed.” K °
(111]) Cheshire. op. cit. p. 387~388
(10D 1 Edw vil. & 1 Ges. V] c. 57
(1B 14 Geo. VI c. 25
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(1) 7 & 8 Ges. V[ c. 43 “Matrimonial Causes (War Marriages) Act.” ;) 2%
FUBORY SOREREEE LR 2100
(1) &) By |
(14) ME<QEE VR REVECNNEEVRRUE HvAEn 20> HEHGET V- V Arnold v. Arnold (1g57)
p. 237 'R0 0.20° &40 Dicey (7th ed.) P.322 (7)), ‘Chieshire, op. cit. p. 381%&° Kaha Freund, op. cit. p. 241

153
i8]
D
U«

S2EHEPR O LPEE

Z):
b5l

“Irrespective of the the ground on which a marriage was dissolved ” ~) 50\°

(1= DNA XY Lo THEE KO ME KK Y O L VEEZOHE YD VLAY WOAMNNK N PVESH<OREER V&
QENRA K<Y O L VHZEQFKENN Y K QEHEANOBHY | #Hi0 W0 L QNN N K NS 0 EENER VL
O _‘ﬂﬁ_ [ | AOORHBOFELTETREINN I X QEEHOREY | # e {0K QEEREN P Ran®a
1N QIESF IR R OHETKOs8Q Exequatur a4 (Clunet 1953, p. 893) ° KK Riviere QR (| RENYE
m | PoEEER) 2 THENN N K< 08 YeR Y VY ORKQYEMCEE ¥ NN N KEVBEROMERY X
51 AFIEOH® (A, Bergmann, Internaticnales Ehe- und Kindschaftsrecht [Frankreich p. 13,p . 302) &&)

/

(1R) o NI W | 0

(110O) Dicey (Tthe ed.) Rule 42, p. 304

(111) Dicey, op. cit. P.318, Warrender v. Warreuder (1835) 2 Cl. & E. 488, Dolphin v. Robins (1859) 7 H. L. C.
390, shaw v. Gould (1868) L. R. 3 H. L. 55

Q1D FHEYASESNEYRE KEQEHEHFEON P I AXSEQH QW KUIETIRERHEN0IN > 2 e
NEHEVYEPURQSEETHKOERY VI VEEOBE OV L85 | (Dicey, op. cit. p. 318) °© SEELVIOVHEENNSR
(] RINREH) F ERr—X=nN=N (| REZEHE) 2 i d =5 Ymne (| RIKER) XHEESQ War Marriage Act

=
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(1944) ‘RAQDDORC°

(1111) Law Reform (Miscellaneous Provisions) Act, 1949 sec. 2

(118]) Warden v. Warden (1951) S. C. 508

(THD OUOETEN 04V, WETHUOY, KN D —n N eyl 2y QEY H208Q similarity LIk OH5 QY0
10 BB %L S 1 12 00 1N QBT QEIEH KO 1 W A 44 5 V0 S0 A OEE QEK O Travers v. Holley QFE
SEEL QRGP L L0 EE R0V 5 Q2 50 (Dicey, op. cit. p. 319)

() | IXRY- 9 H&EH | Hap
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SEEAHNE KEN RN O SV RSNEYX DR STE N 4 — SO R— xmﬂmm%%ofn«k%%%®mm%®%
HHEEEEYARLL0 VOEHESK LSS ANDLURIERC S ] VEROW L0

(11Z) Kahn Freund, op. cit. p. 28, Dicey, op. cit. p. 318

(11R) Kahn Freund, op. cit. . 28

(NO) KENKSZE ﬁé,m_\,u, WO AWSIETES | 520488 0 44 (Dicey, op. cit. p. 318)

YEEIfE Travers v. Holley FECHEEREUQOSV

Travers v. Holley @FKNM (0 2 \v32’ counsel for the Queen’s Proctor &% UM ZOWW ISR wrongly

NFRWLSL 9L OV HE e E Ifr;m.*bt&m\bmvémm‘ WVORKE W | 2iHIEE-© Carr v. Carr

. A< F d v . —_— - . ) _ I 1 ﬁmv
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English legislation has encroached upen the judge-made doctrine of domicile established by Le Mesurier

v. Le Mesurier, there is no reason why the similar encroachments of foreign legislatures should be igno-—

red, for if the common law is not to stagnate, what has been decided by the judges in the past must
(=)

be expanded to meet the changing conditions of life” V&EE N IIX O Morris (Dicey,7th ed.) + Rule 43

Exception 2 M J SAVKEIE HHE MO RES O 2 0® &30 “If a wife obtains a divorce in a foreign country,

and the foreign court exercises jurisdiction on a basis substantially similar to that on which the Hight

Court exercises jurisdiction under Exception 1 or 2 to Rule 40 (E¥HNM 4 efmEE ) the divorce will

be recognised in England, although the husband was not domiciled in the foreign country at the comm-

]

encement of the proceedings for divorce” ~JER O L0 Q RN’

N QM0 e Travers v. Holiey @ EEKE NN R X EHEFTKERQ | BR

AJ
VIO NAUR T P40100° KOWUNES NS LERQAEZEY 0 L PEELERPOVBRETVEIVR

O 2 0500 RIS 90°

WOR N IEOHTENOFFTUEFE VR L OERAR | REOESHAL LUV SKEHVHVE | 9%
MKW B O 200 2000 A S DA 0 253 5 ° MWK EHVEZQ” the Britsh Commonwealth of Nations
A0 35T © B AN VDT s P dnid” W QEN ABSQ variation 238:0° 110’ Travers v.
Holley QIEE T T EFITEN FiE WP i v E QENR Y VKERQ Matrimorial Causes Act AUQ
o7 AT Q substantial similarity & B NOFON QRXEENICOR” VLU OBK-HOXHEN R0l

HA#MMES Matrimonial Causes Act QF | K2 2 & = OHINUHOIMPRS WLRKEL © L4307 &

P
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(]) Webb and Brown, op. cit. (Casebook) p. 233

Q C. Carr v. Carr (1955) 2 All. E. p. 61, Cheshire, op. cit. p. 398

(1}) Arnold v. Arnold (1957) p. 237 ¥ S= Robinson Scott v. Robinson Scott (1958) p. 71, Manning v. Mann.ng
(1958) P. 112, Gerrard v.Gerrard(1958)C. L. Y. 498, Matchettv. Knapitsch-} Matchett(1958)C. L. Y. 500442034800 2@ °
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(g]) Cheshire, op. cit. p. 397

Qﬂv Dicey, op. cit. p. 317

€9 US@F op. cit p. 320

(13) Dicey, op. cit. p. 319~320

(=) Donne v. Saban (1955) p. 178 [N =% Q@FHFLEN I RETZEY EE<ERODEE AV S5 A0 SRR N s
XA DY 550K 3O D NEHBE Y 00 REQERQEENHEK AW 530 | REHOY-QHERVE substantially V si-
milar 575 (I« ooy..nmmv,o:a almost

f HEXHLHEREFEEQ extraordinary §

VFIEOH® JOE mm1w_.
exactly ” {440 29 450G A | ZENRY
(2) BE DOHEPS NYANNEQEMENS | THO FONEHR | JEOWT VB VE C PEEVRKEN SV 5 L
ROV RNOELORNT NN = QEETHKRHRN 2

(10O) = Q Robinson Scott v. Robinson Scott QFICHEHIC A0 1)) Karminski ¢ “a foreign decree
will pe recognised even though the jurisdictional mnocsm upon which it was based not an exact replica section
187 UKW 500

(1 1) Dicey, op. cit. p. 320

(11]) Dicey, op. cit. p. 321

(1 1) Armitage v. A. G. (1906) ®3° K=

(1 E) Dicey, op. cit. p. 321

(1 HD Umnmw. op. cit. p. 321, Cheshir, op, cit. p. 399, Kennedy (1855) IV H.. C.L. Q. p. 389, 391~393, Cartere ({959)
35 B. Y. B. L. L. p. 266 .

28 (492) 390



;E‘.%

nig

(] Av Dicey, op. cit. p. 321

(1) Travers v. Holley p. 246, 256 Hodson QiKE D41
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